
•LAWS 


OF CANADA 


AS THEY EXISTED UNDER THE NATIVES, AS THEY WERE CHANCED UNDER THE 
FRENCH KINGS, AND AS THEY WERE MODIFIED AND ALTERED UNDER 
THE DOMINATION OF ENGLAND. 


The general principles of the Custom of Paris, as laid down by the most eminent 
authors, with the Text, and a literal translation of the Text. 

The Imiicrial and other Statutes, changing the Jurisprudence in either of the 
Provinces of Canada at large. 


t'REFAOElJ 

By an historical sketch of the origin and rise of religious and political institu¬ 
tions, amongst the principal nations of the world, from the remotest periods to the 
present time ; of the origin, rise, and successive changes of the constitutional laws 
of France; of the common, canon, and statute laws of England, so far as they 
operate on the jurisprudence of Canada, and of <he general government, religious, 
military, civil and criminal, laws of the natives, particularly of the Huron and 
Iroquois Indians, .at tiie time the interior of the country was discovered by Car¬ 
tier : supported by authorities. 

Compiled with the view of assisting Law Students, in directing them iri the 
course of their studies. 
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Nature. XIII. Law of Nations, in time of War, in time of Peace, XIV. Several 
Rules of the Law of Nations. XV. Public Law. XVI. Civil Law. XVII. Gene¬ 
ral Rules of the Roman Law, to make and expound Written Laws. XVIII. General 
Rules to be observed in the construction and in expounding Statutes in the English 
Constitution, XIX. Summary of the Rrilish Constitution. XX. Sximmary of the 
Constitution of Scotland. 


I.—Study of the Law. 


There are books, instructive and easy to be understood, wriilen upon all sciences, 
even upon some that are useless. There are none in Canada which present in a 
familiar manner to its inhabitants the rules they are to follow in the application of 
the laws under which they live, and what they are to do in the intercourse they 
have with their debtors, their creditors, their neighbours, and how they ought to 
act when unjust demands, or insidious accusations, are made against them. Their 
ignorance in these matters compels them to commit their dearest interests into inr, 
different, mercenary, and sometimes deceitful hands, and to see by the eyes of others. ‘ 
things that they ought to see with their own. Although a blind man may have not/’"P- 
to fear from the one who leads him, it is natural to suppose that he would 
some advantage, at least some satisfaction, in seeing some of his road by hi’’'' 


II .— Criminal Law. 

j of the utmost 

With regard, in particular, to the criminal law, a knowledge of jjgart, 

importance to every one; for no rank or elevation in life, no^^jj^^ conclude that 
no circumspection of conduct, no prudence, should 
he may not, at some time or other, be deeply interestp' 

criminal j.rispr,.toce of his «y. „„ei.„i„„Kaistinclions,ispcrtops 

Th..horo„ghcomprehens»n.r holaw.,|n. „„de®ndingof 

.olatano»aP..kfora„,oneb„,ala,2;:j,"^ ^ 

tie leaaing pBoepto ^ Jlcclaa from oommilting .c« of injustioo 

poaaaad nomnoaa ,mpoa, ,o«a, am' J 
in the decisions he is in the c--"* 

III.—Jurors. 

Almost everv man'S liable .to be called upon to establish the rights, to estimate 
the injuries, to w-‘gii ‘he accusations, and sometimes to dispose of the lives of his 


(l)Bl!wk3tonc’3StudyofthcT.'c«v,p.-igt", &8. ^ 
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follow Bubjectd, \vhi)st sorving upon juries. In (liis situalion ho must decide, and 
that upon Iiis oatli, questions of nice i.iiporlancc, in tiio solution of wliicii some 
legal skill is requisite, cs])ecinlly when the law and the fact are blended together. 
The incapacity of jurors to do tliis, tinavoidably tlirows more power into the liands 
of the judges than tlio constitution intended, and tlius allow others to dispose of 
fortunes and lives, which, by law, are committed to their care. 

/ F.—Justices of the Peace. 


When we consider the profound learning, and the practical knowledge, which 
the magistrate, in conscience and decency, ought to possess, we cannot help being 
surprised to see with what facility the commissions of the peace are lilled up.— 
The magistrate is bound to maintain good order in his neighbourhood j protect the 
peaceable and industrious; heal petty dissensions, which is so desirable; prevent 
vexatious prosecutions, which are so common; to point out to jurors the course 
they are to follow in their investigations of points of law, and points of fact.— 
How will he perform his task? Should he not be like other justiciaries, not 
only the best, but also the most learned j(l) else when he has mistaken his 
authority, through passion, through ignorance, or absurdity, he must become an 
object of contempt for his inferiors, and of censure for those to whom he is ac¬ 
countable for his conduct.( 2 ) 


V' — Judges, 

Should a judge, in the most subordinate jurisdiction, be deficient in the know- 
^ ledge of the law, it would reflect infinite contempt upon himself, and disgrace upon 
"vibihose who were instrumental in his appointment. But how much more serious 
•'id atfecting is the case of a superior judge, if, without any skill in the laws, he 
“^Ifepldly venture to decide a question, upon which the welfare and subsistence 
families may depend; where the chance of his judging right or wrong is 
most alarnVi where, if he chance to judge wrong, he does an injury of the 
''mature, an injury without possibility of redt'ess.( 3 ) 

VI. — J^emhers of the Jfaiional' Councils. 

Most men, at some % . ,.. r 

. ... ^'riod or other of their lives, are ambitious of representing 

their country in its natioi-: r • • 

... . / ,, , .^-councils; those who are ambitious of receiving so 

high a trust, would also do , . ■ , .tk., 

r 1 ''..to remember its nature and importance. The 

consmution has profusely bestowe.^^^^^^^.^ „ ,heir 

meinbers, freedom of speech, exemptu^f^^^ protection of domestics, mode 
of address; all is combineil to make ,,hat they ought to be-lhe most 

honourabb and the most learned men of the They are not thus 

distinguished from the rest of their fellow subject,,.^^^^, 30 that 

they may privilege their persons or domestics, that the^.^ enlist under party ban¬ 
ners, that they may grant or withhold supplies, but upoZ considerations far more 


(1) See Magna Charta, clj. 22. 

(2) Blackstone’s Commentaries, vol. 1 of the Study of the Laiv, na"-e 8, 5 9, 

(3) Blackstone’s Studyof the Law, vol. 1, poeo 11, s 9. - > 

(4) hifra,^sce British Coiistitqtion., , ... 
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iiilcwaling. They arc tlie guardians of the constitution; the makers, repealers, 
and inforpretors of the laws j delegated to watch, to chock, and to avert every dan¬ 
gerous innovation ; to propose, to adopt, and to cherish every solid and well-weighed 
improvement; bound by every tie of nature, of honour, and of religion, to transmit 
that constitution and those laws to their posterity, amended if possible, at least 
without any derogation. And how unbecoming must it appear in a memberof the 
legislature, to vote for a new law, who is utterly ignorant of the old. What kind 
of interpretation can he be enabled to give, who is a stranger to the text upon which 
ho comments ? Indeed it is perfectly amazing that there is no other state in life, 
no other occupation, art or science, in which some method of instruction is not 
looked upon as requisite, except only the science of legislation, the noblest, but the 
most ditficult of any.(l) 

VII.—Profession of the Laio. 

Many aspire to the honour of becoming the guides and advisers of their fellow 
citizens in their difficulties, but apparently few do reflect that, even with the most 
upright views, they will expose themselves to become the instruments of fraud, 
should they not acquire a profound knowledge of the laws of their country, and 
sufficient skill to interpret and apply them, and that it requires the studies of their 
whole life to attain these objects.(2) 

The laws of every nation are more or less mixed with the laws of nations that 
liave passed away, but none more than the laws of Canada, which have for their 
basis the jurisprudence of France and England. The laws of France being com¬ 
posed of the laws and customs of Celtic and other Asiatic tribes, of the Romans, 
of Germanic hordes, and of the Franks.(3) Those of England, of the customs 
and laws of the Britons, of the Romans, of the Saxons, of the Danes, and of the 
Normans.(4) 

In the jurisprudence of botli France and England, as in almost every system of 
jurisprudence, the Roman law holds the most dominant place ; it is the great source 
whence they have been derived, and they still recognize the influence of its prin¬ 
ciples and doctrines.(5) 

As to Canada, as late as 1535, it was covered by numerous Indian nations, 
having their forms of government, their religion, and their Jaws. More than ninety 
languages were coimled in the interior: some of them were mi.xed with Galicand 
Welsh dialects. The north was occupied by the Esquimaux, Tdtes de Boule, 
Sioux, &c.; the Iroquois, Hurons, Algonquins, the borders of the Saint Lawrence. 
The government of the Iroquois and Hurons was modelled on that of the Lycians; 
their religion partook of the Mosaic code, of paganism, of the doctrines of Confu¬ 
cius and of Zoroastre; their military mode of warfare that of the Scythians.(6) 
Of these laws and customs almost nothing remains, but they are still a monument 
interesting in the history of the revolution of empires. 


(1) Blackstone’s Commentaries, vol. 1, jiagcs 7 and 8 , § 9 and 10. 

(2) Masse, Science dcs Nolairos, preface. 

(3) Histoirc de France. 

Grubb’s Preface to the History of the English Laiv. 

(5) Burges’ Commentaries on Colonial and Foreign Laivs. 

■ \(6) Lafiltau (Ics Mccurs des Sauvages Am^ricains, compards aux mwurs des premiers temps. 



INTJiODUOTION. 


Tho lawj of Canada arc now conipotjeu—first, of the Roman jurisprudence, 
when the other laws arc silent; second, of the laws of the kingdom of France, 
witli tho practice of tho court of the parliament of Paris, as tliey vvcro in 16G3; 
third, of the edicts and royal ordinances of tlic kings of Franco, relative to Canada, 
recorded in tlio registers of tiie superior council of Quebec; fourtli, tlio arreis and 
regulations of tliis council, together with the ordinances and judgments of tho 
intendants, from 1663 to the conquest, 1759,(1) fifth, of the criminal laws of 
England, as they existed in 177*1 j(2) sixth, of the jurisprudence of Canada in 
civil matters, except on land hold in free and common soccage, where the civil 
laws of England rule as to inheritance, dower, matrimonial rights and alienation 
of lands, from 1829 ;(3) seventh, of all the statutes of Great Britain relative 
to Canada, of tho ordinances of the governors and legislative council of the 
province, from 177'1 to December, 1791,(I) when the province was divided; 
eighth, of tho statute law of both provinces, in Upper Canada to this day, and in 
Lower Canada to 1838; ninth, of tho ordinances of the special council of Lower 
Canada to the 10th February, 184*1, the provinces being re-united. 

Nor is this all, the combined influence of Christianity and commerce, and the 
facility of communications having established such free intercourse amongst al¬ 
most all nations of the earth, that an utter confusion of all rights would have 
ensued, had not some common principles been adopted by all nmions to expound 
and decide upon contracts, marriages, nuptial settlements, wills, successions, foreign 
guardianships, foreign administrations, foreign judgments, &c., questioned amongst 
persons whose domicils are in difierent countries, having different and even opposite 
laws on the same subjects. Hence, new rules, resting on the basis of general 
convenience and of national duty, promulgated by jurists, and supported by courts 
of justice, have gained ground, and now command universal confidence and obe¬ 
dience ; and when the professional man is consulted on these questions, to use 
the language of Daguesseau, he should answer so as to make his foreign client 
believe that he is his countryman, and that he studied none but the laws of his 
counti’}’-. 

VIIJ.—Tlie ,/ldvocates. 

Whoever sets limits to the science of an advocate, has not a perfect idea of the 
sublimity of his profession. To the qualifications necessaiy to be acquired in the 
other branches of legal knowledge, he must add those of the orator, and the orator 
is not perfect if, by the continual study of the purest morals, he doth not penetrate 
into the nature of the human heart. History must have given him an experience 
and anticipated old age. He must exhibit the genius and the character of the 
ancient orators, and that more than their ideas and their expressions; imitation 
must have become to him a second nature; he must speak like Cicero when 
Cicero imitates Demosthenes, or like Virgil, when that poet, by a difficult but noble 
larceny, enriches himself with the spoils of Homer. With tliese acquirements, 
the advocate may take pride in his profession, reflecting that with the thunders of 


(1) Edict creating a Superior Council at Quebec, 1663. 

(2) English Statute, 14 Geo. III. ch. 33. 

(3) Imperial Statute, 7 Geo. IV. ch. 59, and Provincial Statute, 9 and 10 Geo. IV. 

(4) English Statute, 31 Geo. III. ch. 31, 1790. 
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eloquence, Cicero protected kings, and ilml Doniostlicnos caused tlie father of AIok- 
ander himself to trcmble,(l) 

Tlio want of some assistance in the rudiments of legal knowledge was felt holh 
in Franco and England, as it is now here, and rules to ho Ibllowed by the law 
students were laid down by two of the most eminent legists of the time, Dagues- 
soau(2) and Dlackslone(3), following them the students of the law in Canada will 
derive great advantage. 

“You have,” says Daguesseau to his son, “ completed the ordinary course of 
)'Our studies with success; but greater labours must succeed, and a larger career is 
opened before you, What you have done is but the first step to studies of a supe¬ 
rior order. You have learned various languages, which are the key of literature ; 
you have been exercised to eloquence, as far as the tenderness of your Sge would 
allow; you have perfected yourself in the science of mathematics and philosophy, 
so as to acquire the rectitude of imagination and the clearness of ideas nccessaiy to 
separate argument from fallacy, by the rules of unsophisticated logic, and to acquire 
the solidity of reasoning, the order and method which are so necessary in the dis¬ 
covery of the truth for ourselves, and to present it to others with perfect evidence. 
Happy is the one who possesses these advantages; but ho is not learned; all his 
studies have only been prcparatoiy to study the law.” 

IX. Plan of Studies. 

This plan may be reduced to three principal points: First—The study of religion, 
not with the view of being enabled to dispute upon it, and to dogmatise, but as 
being a study absolutely necessary to every man who has the desire of obtaining 
an enlightened faith, and to render to God that spiritual worship and homage that 
a rational being owes to his Creator. Second—The study ofhistory ; without which, 
the study of jurisprudence is tedious and disheartening.(4*) Third—The study of 
law and jurisprudence. To obtain this knowledge, it is important to read some 
books that will teach to ascend to the first principles. The treatise of Grotius 2?e- 
religione is the most learned work on the subject; from it the cleai-est conclusions 
arc drawn of the truth of the Scriptures, taken from the religion of paganism. 
Bossuet’s discourse on the universal history is as precious. And on the laws, Do- 
mat is their equal. None have more profoundly established the true 2 irinciples on 
which they rest, in a manner more worthy of a philosopher, an historian, a jurist, 
and a Christian. From the first sources, he descends to the remotest consequen¬ 
ces ; he davelopes them almost in a geometrical order. His work is the general 
plan of the civil society; the most complete that has ever appeared.(5) 

A few words of the English Jurist will complete these dictates:—(6) 


(1) Bornnrdin de St. Pierre, Etudes de la Nature, vol. 1. Rollin Hist. An. 

(2) Daguesseau, Instructions a son Fils, 27 Septembre, 1716: oeuvres choisies, vol. 2. Edit 
de Paris, 1776, page 1 d la 26eme. 

(3) Blackstone, of the Study of the Laiv, acc-ademical lectures delivered at Oxford, 1758. 

(4) Sec Terrasson Histoirc de la Jurisprudence Romaine, first page. 

(5) Les Loix Civiles dans kur ordre. nalurel, and Ze Broil Public, by Domat, h.as been the 
foundation of Pothicr’s treatises. 

(6) Blackstone of the Study of the Law. 
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If llio BluJont have enlarged his conceptiona of nature and art, by n view of the 
aoveral branclica of genuine cxporiinontnl pliiloaopliy 5 familiarized himself with 
historians and orators; if he linv(3 imprcs'iod on bis mind the sound maxims of the 
law of nature, the host and most authentic foundation of human laws, reduced to 
n practical system in the laws of Imperial Rome ; if to the qualities of the head 
ho has added those of the heart, atToctionatc loyalty to the king; a great zeal for 
liberty and the constitution) and well-grounded principles of religion—the student, 
thus qualified, may enter upon the study of the law with advantage and reputation. 
But if, what is much the custom every where, the common routine of business and 
the daily practice is all that, he has learned, routine and practice will be all that 
ho will over know, and the least deviation of the common practical rules will be¬ 
wilder him, and make him lament all his iiic that iio has begun by the wrong end; 
and his clients will have, at their own cost, to join him. 

The magnitude of the task must not deter us, for sciences are of a social ten¬ 
dency : they flourish best in the neighbourhood of each other; nor is there any 
branch of learning but may be helped and improved by assistance drawn from 
others.(l) And besides there arc in nature certain fountains of justice, whence 
all civil laws are derived but as streams; and like as waters do take tinctures and 
tastes from the soils through which they run; so do civil laws vary according to 
the regions and governments where they are planted, although they proceed from 
the same fountains.(2) To discover these fountains, and to follow their streams 
in their ramifications over the soil of Canada, is the object of this work. 


SECTION II.—GENERAL DEFINITIONS- 


Law, in its most general and extended sense, is the will of the Supreme Being; 
its seat in the bosom of God; its voice the harmony of the world. All things in 
heaven and earth do it homage—the very least as feeling its care—the greatest 
as not exempt from its povvcr.(3) Restricted to nations, it is the result of their 
mutual consent; and to commonwealths, the solemn declaration of their legislative 
powcr.(4) 

Under the first French dynasties, the laws received various denominations. The 
principal were called laws—as, loi gombette, loi repuaire, loi saliquo ; some capi¬ 
tularies, or capitulaires, from the small chapters, or heads, into which they were 
divided ; other edicts, when they regarded civil matters, or constitutions or canons 
in religious affairs. These laws were all made by the prince, with or without the 


(1) Blackstone’s Study of the Law. 

(2) Bacon’s Digest: Advancement of Learning, vol. I. page 101. 

(3) Hooker’s Ecclesiastical Polity. 
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& 

nfidcmblica of tho iiatloiu Tlioso tiMsoinblioa woro composed of tho nobles and tho 
bishops: thoro woro no commons in llioso times. Tho freo moil who woro presont 
In those nssemhlios, in March or h'Iny, in open fields, called chump dc ?narSf or 
chatnp dc mai, were only allowed to give their advice, and to applaud their lords. 

111. Jlmis, 

Tlio antis were judgments pronounced by tho supreme sovereign courts of the 
realm, from wlilch tlioro were no appeals. These judgments in other courts, or 
other cases in tho same courts, could only be argued as a written reason, but not 
os a motive of decision.(1) 

The same general definition may equally apply to the laws of England. 
Before tho Norman conquest, all public acts were called laws and ordinances, if 
they related to secular matters; and constitutions and canons, if they related to 
ecclesiastical matters. They nil emanated from tho king; after which they were 
laid before his witan, or wise men, and nobles, for their concurrence. Wherefore 
these codes were commonly prefaced in this manner: Rex consilio, sapientum 
suorum etprocerum instiluit —(the king has decreed, by tho advice of his sages 
and nobles). These laws woro simple, concise, and comprehensive.(2) 

In tho reign of Edward III. a distinction was made between a statute and an 
ordinance. If a bill did not demand novel ley, (a new law), it acquired by royal 
assent, given in these words, le roi It voet, (the king wills it), all the force of law, 
before it had passed the great seal, or was entered on the statute roll, in which case 
it was called an ordinance, and was considered a measure of temporary nature, 
that might be altered at the pleasure of tho king.(3) 

Custom. 

Customs, which make part of the law, are established by a series of acts, con- 
stantly repeated, and derive their binding power from long and immemorial usage 
coupled with the express sanction or tacit consent of tho legislature ,•(‘4) in general,, 
customs are reputed to be real statute3.(5) 

Statutes. 

A statute, in its general and extended sense, is every act of the legislative power, 
which serves as a rule for the conduct of the community: every disposition of a 
law is a statute, which commands, forbids, permits, rewards, or punishes.. 

Division of Statutes. 

Tlie statutes are divided into personal statutes and real statutes, and into universal 
and special statutes.(6) 

Personal Statutes. 

The personal statutes are those which have principally for their object the per¬ 
son, and treat of property only accidentally; sucli are those which regard birth, 


(1) Report. Jurisprudence, Guyot and Merlin, Verbo Law, Arrets. 

(2) Spelman cod. Vet. L.L. Anglo Saxons j Crabb, English Law, ch. 17. 

(3) See Infra, English Law, under the reign of Edward III. 

(4) Domat, Droit Civil, premiers principes. 

(5) Pothier, Coutume d’orleans, ch. 1, art. 6. 

(6) Wood’s Institutes on Imperial or Civil Law, ch. 2, p. 35 j Code Just., tit. 1. 

B 
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legitimacy, fi'Cecloni, the right of instituting suits, majority as to ago, capacity to 
contract, to make a will, to plead in proper person. The civilians hold thorn to bo 
of general obligation and force every wlierc.(1) 

Tlml Sialulcs. 

Real statutes have for their object property; they do not speak of persons, 
except in relation to property. Such are those which concern the dispositions 
which one makes of his property, either during his life or by testament. 

Universal Statutes. 

Universal statutes regulate the capacity, state, and condition of persons; such as 
their minority, majority, emancipation, &c. 

Special Statutes. 

Special statutes create ability or disability to do certain acts.(2) 

Jurisprudence. 

Jurisprudence is the science of the law, or a collectipn of principles which 
serves to distinguish what is just from what is unjust; the art directing to the 
knowled^ of justice.(3) 

Justice. 

Justice is the constant and perpetual desire of giving every one his due.(4) 
Division of Law. 

Law is generally divided into four principal classes:—the law of nature; the 
law of nations; the public law, and the civil law. 

Law of Jfature. 

The law of nature is formed of rules which God himself 'has established, and 
which he has taught to man by the simple dictates of reason. It is an immutable 
justice, always and every where the same ; no human power can alter it.(5) It 
is the impression of eternal reason which govern the univcrse.(6) 

Law of Jfations. 

The primitive law of nations is as ancient as the society of mankind, and is 
essentially as invariable as the laws of nature. The duties of children towards 
their parents—the love of citizens to their country—good faith in the fulfilment of 
contracts—^have, or ought to have, been always fulfilled. Ambition, interest, and 
other causes of dissention between nations, have occasioned wars and personal 
servitude, and have given rise to a secondary law of nations. Humanity first 


(1) Louetet Brodeau; ch. 42; Boulcnois, Questions Mixles; Lacombe, Bcceuil do Jurispru* 
deuce; Merlin ct Geyot Verbo Statutes ; Story, Conflict of Laiv, introductory remarks; Roden' 
burg de Statut divers,ch. 3, page 7; Froland’s Memoirs de Statute, ch. 7, page 1 to 10; Pothier, 
Coutume d’Orleans, ch. 1, art. I to 21. 

(2) Ibid. 

(3) Guyot et Merlin, Repertoires de Jurisprudence; Verbo Jurisprudence. 

(4) Institutes, liv. 1,1. 

(5) Domat, Loix Civiles, liv. 1, § 3; Institutes, § 11 de Jurd, Nat. Gent, et Civ. liv. 9. 

(6) Inst. 2,1. 
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caused it to bo introduced between contending aririics, and rules were established 
in sending oiubassics, in entering and in concluding negociatioriSj treaties of peace, 
in declaring war, in the keeping of hostages, &c. Stc. 

The law of nations has in many of its parts acquired among nations much of the 
precision of positive law. 

The modern phrases of law of nature and law of nations have a very ditferent 
import than those of law of nature and law of nations of the Roman lawyers.(l) 

The same rules of morality which hold together men in families, and form fami¬ 
lies into commonwealths, also link together these commonwealths as members of 
the great society of mankind ; and though nations acknowledge no common supe¬ 
rior,(2) they are yet under the same obligation mutually to practice towards each 
other honesty and humanity. 

The reduction of the law of nations to a system was reserved to Grolius. It 
was by the advice of Lord Bacon that he undertook the task.(3) 

In the present and last century, a slow and silent, but very substantial, mitigation 
has taken place in the practice of war, and in proportion as that mitigated practice 
has received the sanction of time, it has raised horn the rank of mere usage, and 
became part of the law of nations.(4') 

Montesquieu, in his own language, says; “ Le droit des gens est naturellement 
fondd sur ce principe, que les diverses nations doivent se faire dans la paix le plus 
de bien,et dans la guerre le moins de mal qu’il est possible sans nuire ^ leurs v6ri- 
lables interets. 

“ L’objet de la guerre, est la victoire; celui de la victoire, e’est la conqu^te; 
celui de la conqudte, la conservation. De ce principe et du prec6dent doivent 
d6river toutes Ics loix qui forment le droit des gens. 

“ Toutes les nations ont un droit des gens; les Iroquois memes, qui mangent 
leurs prisoniers en ont un. Ils envoient et regoivent des ambassades; ils connois- 
sent les droits de la guerre et de la paix. Le mal est que ce droit des gens n’est 
pas fond6 sur les vrais principes,”(5) 

The law of nations is naturally founded on the principle that the divers nations 
who compose the great society of mankind ought in peace to do each other tlie 
most good, and in war the least harm possible, without injuring their real interests. 
The object of war is victory; that of victory, conquest; that of conquest, preser¬ 
vation. From that principle and the preceding derive all the public laws of 
nations. 

Every nation possesses the general principles of that law; the Iroquois, who eat 
their prisoners, have them. They send and receive embassies j they know the 
rights or duties of peace and of war. The mischief is, that theirs is not founded 
on a true basis.(6) 


(1) Sir Janies M'Intosh’s Discourse preceding his Lcctuies on the Law of Nature and Law of 
Nations, pages 4, 6, 6, and 7. 

(2) Boulenois, 

(3) M'lntosh; Ibid, page 20. 

(4) Story Conflict of Laws; see also, Domat de la Nature et de I’Espiit des Loix; Droit dos 
Gens, page 19; Institute 1,1,1, 

(5) Montesquieu, de I’Esprit dos Loix, liv. 1, cli. 3 j Story Confl ct of Laws ; M'lntosh; Ibid. 

(6) Ibid. 
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.Vuhlic Law. 

ThO' public law embraces the relations of the government with those that are 
governed, or the relation of each individual with the body of the commonwealth.(J) 
Cim7 Law. 

The'civil or municipal law regulates the state of persons, tho I'ights of families, 
and governs tlioir contracts. Every nation ha.3 its civil law, for tlie government of 
its own peopIe.(2) 

General Rules of the Roman Law to Expound Written Laws. 

.It is dangerous to depend on general rules by reason of limitations and excep- 
tions.(3) Suteequent practice is a good interpreter of an ambiguous law.(4) 

Laws are made with reference to cases that shall happen for the future only, 
unless the law is made to explain a former law. In which case, such law rules 
form the-date of the law it explains. 

Laws ought to be made upon cases that often happen, and not on rare and 
accidental occurrences.(5) 

The proper sense of a law is not so much in the literal wording of it as in its 
general design, and the reason which caused its enactment.(6)' New constructions 
must not be put upon ancient Iaws.(7) Former laws must give place to the latter^ 
and are to be enacted and determined by th'em.(8) 

Though there is a difference betwixt a law that prohibits only, and the law that 
makes the act void, inasmuch as that the prohibition may exert its force by penal¬ 
ties, yet no act is valid that is against a law, but utterly void, though not declared 
to be so by special vvords.(9) 

Doubtful Cases. 

In doubtful cases the most merciful interpretation is to take place.(10^ 
Disjunctive Words. 

Where words are in the disjunctive, it is sufficient if one part is true.(ll) 

A restraint to particular things destroys general words.(12) 

■ A law that pardons what is past forbids it for the future.(13) 

Of two evils or inconveniencies, the least is to be chosen, or that which is least 
prejudicial.(14) 

Laws made for the public good cannot be set aside by private agrebment.(15) 


(1) Institutes, 1, 2,1. 

(2) Domat’s Introduction to tho Civil Law de la Nature et de I’Esprit dcs Loix. 

(3) Direst, 15, 17, 202. 

C4) Code, 1, 24, 7. 

(5) Digest, 1,3,3. 

(6) Digest, 1, 3,17. 

(7) Digest, 1,3,23. 

(8) Digest, 1, 3, 26. 

(9) Cod. 1,11,6. 

(10) Digest, 60, 17, 56. 

(11) Digest, 50,17,110. 

(12) Digest, 50,17, 80. 

(13) Digest, 1, 3, 22. 

(14) Digest, 50,17, 200. 

(15) Digest, 50,17. 
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l-Io that makes the law ouglit to interpret it if doubtful.(1) 

It is not siilficient that laws are made, but it is necessary that they should ho 
promulgated.(2) 

In England and in all other representative governments it is not necessary that 
the laws should be promulgated, for to an act of parliament every man, in judgment 
of law, is party, as being present by his representative.(3) 

General Rules to he considered in the construction of Statutes in the Britiih 
Constitution. 

There are three points to be considered in the construction of remedial 'statutes: 
the old law, the mischief, and the remedy. That is, how the common law stood 
at the making of the act; what the mischief was for which the common law did not 
provide; and what remedy the parliament have provided to cure the mischief. It 
is the duty of the judges so to construe the act as to suppress the mischief and 
advance the remedy .(4) 

A statute which treats of things or persons of an inferior rank cannot by any 
general words be extended to those of a superior. (5) 

Penal statutes must be constructed strictly. Thus the statute 1 Edward VI, ch. 
12, having enacted that tho.se who are convicted of stealing horses should not have 
the benefit of clergy. The judges conceived that this did not extend to him that 
should steal but one horse.(6) 

Statutes against frauds are to be liberally and beneficially expounded. These 
are generally called remedial statutes, and it is a fundamental rule of construction 
that penal statutes shall be construed strictly,and remedial statutes liberally. This 
principle is founded on one of the laws of the twelve tables of Rome, that when¬ 
ever there was a question between liberty and slavery the presumption should be 
on the side of liberty.(7) 

One part of a statute must be so construed by another, that the whole may, if 
possible, stand.(8) 

A saving totally repugnant to the body of the act is void.(9) 

When the common law and a statute differ, the common law gives place to the 
statute, and an old statute gives place to a new one.(lO) 

Of Repealing Statutes. 

If a statute that repeals another is itself repealed, the first statute is thereby 
revived without any formal words for that purpose.(ll) 


(2) Noveiies, 66, and Woods’ Institutes, page 66. 

(3) Woods’ Institutes, page 97. 

(4) Blackstone’s Commentaries, vo!. 1 page 87, sec. 88. 

(5) Ibid. 

(6) Blacbstone’s Commentaries, vol. 1, p. 87 j see also the note containing Lord Hale’s opinion. 

(7) Ibid, page 88, §89. 

(8) Ibid, page 88. 
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Acts of pai'liatnenl, derogatory from the power of subsequent puiliamentsj bind 
not.(l) 

Acts oi’parbamcnt that are impossible to be performed are of no validity.(2) 


SECTION III—OUTLINES OF THE BRITISH CONSTITUTION. 


The British constitution, or government, is composed of the King, in whom the 
executive power is vested ; of the House of Lords, which consists of peers and 
bishops; and of the Commons, the members of which are, or ought to be, elected 
to represent the people, either by freeholders of the different counties, or by the 
freemen and householders of cities and sufficient borouglis. 

The king is the organ of the law, the head of the church, the director of the 
public forces, the fountain of honour, and the medium of communication with 
foreign nations. 

At his coronation, the king pledges himself, by oath, to govern according to the 
statutes of parliament, and the laws and customs of the realm ; to cause law and 
justice, in mercy, to be executed in all his judgments 5 to maintain, to the utmost 
of his power, the iaws of God, the true profession of the Gospel, and the Protestant 
reformed religion established by law. 

The king is regarded by law as incapable of doing any wrong; the responsibility 
of unjust or illegal measures resting solely on his ministers. He summonses parlia¬ 
ment to meet, and can adjourn, prorogue, or dissolve it at pleasure. He can refuse 
his assent to any law. He nominates his privy council and the great officera of 
state. He has also the power of pardoning offenders 5 and he is generalissimo of 
his fleets and armies. 

The parliament is assembled by the king’s writ, and the interval between its 
sessions must not exceed three years. 

The constituent parts of a parliament are the king and the three estates of the 
realm. Of the latter, the lords spiritual and temporal sit in one house and vote in 
one body; while the commons deliberate and vote in a separate house. 

The lords temporal, of dukes, marquises, earls, viscounts, and barons, all of 
whom, in England, sit by their own right, the rest by election 5 namely, sixteen 
peers, who represent the nobility of Scotland, and twenty-eight peers, who repre¬ 
sent the nobility of Ireland. 

The number of peers is about four hundred. 

The peers have many privileges: they are the hereditary counsellors of the 
king; they are free from arrest, unless for treason, felony, or breach of the peace; 
they can only be tried by a jury of peers, except in misdemeanours, as libels, riots, 


(1) Blackslone’s Commentaries, vol. 1, page 90 § 91. 

(2) Ibid, page 90, 
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perjury aud conspiracy, in which cases tlicy are tried like a conimonor by a jury j 
and in their absence from parliament, they can vote by proxy. 

The members of the House of Commons have also great privileges ; as freedom 
of speech during debate, exemption from arrest during the session, for forty days 
after prorogation, and for forty days before the next meeting. 

The special privilege, or exclusive right of the House of Commons, is the initia¬ 
tive, or right, of propounding all money bills. They enjoy also the riglit of formiiig 
the grand inquest of tlie realm, to impeach or accuse wickeil ministers, partial 
judges, or other guilty officers of the crown. 

After this high court of parliament, the next in pre-eminence is that of Chancery; 
its intention if to mitigate the rigours of the law; to take cognizance of every tiling 
connected with minors, idiots, and insane persons; and to administer justice in 
cases of fraud, breach of trust, or other wrongs. The lord chancellor, or in his 
absence, the vice-chancellor, or the master of the rolls, sits as judge, and determines 
according to precedents and to equity. 

The Supreme Court of Common Law, the King’s Bench, is next in point of 
power and honour: its jurisdiction extends to the whole kingdom, and in it are 
determined, according to law, all matters which respect the king’s peace. It is 
likewise a court of appeal from inferior courts ; and here, also, by a fiction in the 
law, the subject can issue writs for debt; and an habeas evn-pus is granted to relievo 
persons wrongfully imprisoned. The judges are, the lord chief justice, and the 
three puisne justices. 

The Court of Common Pleas is the proper court for real actions, that is, actions 
which concern the rights of freeholders’ real property between subject and subject, 
founded on the common and statute law. Writs of habeas corpus are also granted 
by this court. 

In England, in every county there is a sheriff, or king’s deputy, who executes the 
king’s mandates, and enforces all writs addressed to him, who summons and era- 
pannels juries, keeps criminals in safe custody, and brings them to trial; causes 
judgments to be executed, as well in civil as in criminal affairs; and at the courts, 
attends and protects the judges. 

Next to the sheriff, are the justices of the peace, appointed by the king’s com¬ 
mission. Their duty is to put the law in execution, relative to roads, the poor, 
vagabonds, vagrants, felonies, riots, assaults, &c., and to examine and commit to 
the custody of the sheriff, for trial, all who have offended the laws. 

For the purpose of ascertaining that no person meets improperly with a violent 
death, coroners are chosen by the freeholders of each county to summon a jury of 
twelve neighbours to inquire into the cause of sudden and violent deaths, and to 
report thereon. 

If the report implicate any one, it becomes the duty of the attorney general to 
bring the person implicated to trial. 

Attorney General. 

This office is so important that common language conveys but imperfectly an idea of 
its duties. Like the universal genius of the Stoicians, the attorney general is the soul 
of social order; all rests under the safeguard of his wisdom. He is the avenger of 
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offended morals—the minister of the laws—the instrument and moderator oftlie ex¬ 
ecutive power. He is the eye of Themis—ho is the eagle that carries its lightning—' 
the hand that directs its course upon the mighty oppressor—the prevaricating judge 
upon the deceitful and criminal journalist,and impious author. His heart is to*l)e 
opened to all complaints—the sacred asylum of every one groaning under oppres¬ 
sion and injustice. That great officer of the crown, acting under the king, is made 
by letters patent. It is his place to exhibit information, prosecute for the crown, 
in matters criminal, to file bills in the exchequer for any thing concerning the king’s 
inheritance and profits j and others may bring bills against the.king’s attorney. 
His proper place in court, upon criminal cases, is under the judges, on the 
left hand of the clerk of the crown, but it is only upon solemn and extraordinary 
occasions; for usually he does not sit there, but within the bar in the face of the 
court. (1). 


Of ihc Laws of Scotland. 

Scotland, except during the temporary conquest by Edward I. King of England, 
remained independent till the death of Queen Elizabeth, in 1602, when James VI. 
of Scotland, succeeding to the throne of England, as great grand son of Henry VII. 
became sovereign of both kingdoms. 

The common law of Scotland seems to have had the same origin as the common 
law of England. Of those laws two treatises are extant; the one is entitled a treatise 
concerning the laws and customs of England, and begins with the words Rcgiam 
Pofe 5 #aie?re,writtenbyRanulph de Glanvil, chief justiciary ofEngland, to Henry II.; 
the other is on the laws of Scotland, and is entitled Rcgiam Majestatem. The 
many points of resemblance put it beyond all doubt that the one was copied from 
the other, but to which the merit of originality is to be ascribed has been a matter 
of dispute. It is clear, however, that under the reigns of Henry II. King of Eng¬ 
land, and David, King of Scotland, the laws of the two countries were about the 
same. But since, they have much varied. 

The civil or Roman law, is the basis of the Scotch jurisprudence, and the written 
law of the land. How far back statutes have been enacted in Scotland cannot be 
ascertained, part of the public records of that country having been carried into Eng¬ 
land by Edward I. and the rest by Oliver Cromwell. The oldest statutes extant 
are contained in Sir John Keene’s collection, published under the title of Index 
to the Unpriuted Acts of 1607, No. 21. (2). 

A union of both parliaments had been long desired, but prevented by incessant 
difficulties, which were at last overcome, and the work effected in the sixth year of 
Queen Ann, 1707. Twenty-five articles of union were agreed to by the parlia¬ 
ments of both nations, the purport of the most remarkable of these articles are as 
follows: 

1st Art. On the first of May, T707, and for ever after, the kingdom ofEngland 
and Scotland shall be united into one kingdom, by the name of .Great Britain. 


(1) Jacob’s law Dictionary V. Attorney General. 

(2) Erkine’a Institutes, Book 1. Tit. 1. pag:c 10; and Crabb’s Hist. English law,'chap. 6. under 
Henry II. 
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2d Art. The succession to tlio monarchy of Great Britain shall ho tlio same 
as was before settled with regard to that of England. 

3d Art. The United Kingdom shall be represented by one parliament. 

4th Art. There shall be a communication of all rights and privileges between 
the subjects of both kingdoms, except where it is otherwise agreed. 

17th Art. The standards of the coin, and of weights and measures, shall be 
reduced to those of England, throughout the United Kingdom. 

18th Art. The laws relating to trade and customs, and the excise, shall be the 
same in Scotland’as in England. 

The laws o-f Scotland, at this time, consist: first, of the feudal and common law, 
contained in iha Regiam Majestalem, coupled with the civil law; second, of the 
statutes passed by the Scotch parliament before its union with that of England; third, 
of the statutes passed in reference to Scotland by the British parliament since that 
period ; fourth, of the acts and decisions of the supreme court of Scotland, called 
the sederunt of the session ; and, fifth, of the decisions of the House of Lords on 
appeal from the session. 

Of the Laws of Ireland. 

Ireland, that sister island of Great Britain, and now an important member of the 
British empire, is said not to have been conquered by the Romans, but to have been 
known to the Greeks, more than five hundred years befoi'e Christ, under the name 
of Juverna. The Rhcenidan Hamilco, in his Journal of Discovery of the Tin 
Islands, speaks of the sacred isle of Juverna, which lay near ihe.isle of the Mhions, 
the Erin of the Hibernians: and was noticed by Cmsar in his Commentaries.— 
Henry II. King of England, took possession of the countiy near Dublin, under 
the title of Dominus Hiberniau. The whole island was subjugated under James 
I,; and Henry VHI. styled himself King of Ireland. Since the reign of 
Henry IL, the laws of England were deemed to be the fundamental laws of 
Ireland. 

At the time of the conquest by Henry II., the Irish '.vere governed by what 
they called the Brehon law—so styled from the Irish name for judges, who were 
denominated Brehons. King John, in the I2th year of his reign, by his letters pa¬ 
tent, in right of the dominion of conquest, established that Ireland should be 
governed by the laws of England,(1) But to this ordinance many of the Irish 
were averse to conform, and still stuck to their Brehon law; so that both Henry 
HI. and Edward I. were obliged to renew the injunction; and at length, iii 
a parliament holdenat Kilkenny (40 Edw. HI.) under Lionel Duke of Clarence, the 
then Lord Lieutenant of Ireland, the Brehon law was formally abolished. 

As Ireland was a distinct dominion, and had parliaments of its own, it is to be 
observed, that though the immemorial customs and common law of England were 
made the rule of justice in Ireland also, yet no acts of the English parliaments, 
since the 12th of King John, extended into that kingdom ; unless it were specially 
named or included under general words, such as—within any of the king’s domi¬ 
nions. 


(!) Blackstone, vol. J, page 100, § 100. 
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Tlio following rule—laid down for Ireland—may be also applied to Canada: 

Tho general run of (he laws enartod by the superior slate, arc supposed to bo 
caleulalod for its own internal government, and not to extend to its distant depend¬ 
ant countries, which, bearing no part in the legislature, arc not therefore in its 
ordinary and daily contemplation. But when its sovereign legislative power sees it 
necessary to extend its care to any other subordinate dominions, and mentions them 
expressly by name, or includes them under general words, there can bo no doubt 
but then they are bound by its laws.(l) 

The original jnelhod of passing statutes in Ireland was nearly (he same as in 
England, the chief governor holding parliaments at his pleasure, which enacted 
such laws as they thought proper. But an ill use being made of this liberty, par¬ 
ticularly by Lord Gormanstown, deputy lieutenant in the reign of Edward IV., a 
set of statutes were there enacted, in the 10th Henry VII., Sir Edward Poyning 
being then lord deputy, whence they are called Poyning’s laws; one of which, 
in order to restrain the power, as well of the deputy as of the Irish parliament, 
provides, that before any parliament be summoned or holdcn, the chief governor 
and council of Ireland shall certify to the king, under the great seal of Ireland, the 
consideration and causes thereof, and the articles of the acts proposed to be passed 
therein. These laws in particular could not be repealed or suspended, unless the 
bill for that purpose, before it be certified to England, be approved by both houses. 

The parliament of Ireland continued to make laws under these and other restric¬ 
tions, until the 1st of January, 1801, when the two parliaments were united and 
became one parliament, styled the united parliament of the United Kingdom of 
Great Britain and Ireland, and its statutes, imperial statntes.(2) 


(1) Blackstone, vol. 1, page 100, § 101. 

(2) See Blacbsloiie, vol. 1, page 101, § 102 j Irish Statute, 11 Ediv. Stat. 3; the Proceedings 
of the Irish Parliament, published by Lord Mountmorres, vol. 1, page 53; see also, Blacbstone’s 
Commentaries, vol. 1, page 104, and following, containing tlie articles of the union. 



CHAPTER I. 

ORIGIN OF THINGS-CONFLICTING DOCTRINES. 


SECTIOiN I.—PAGANISM. 

I, Unccrlaintij of Profane History before Homer. II. Homers his Illiad and 
Odyssey first meniion ofpolitical instiluiions amongst men. III. Hesiod, 
his Theogony first Theological Boolcs of Paganism. IV. The principal 
events and heroes taken from the Mosaic History. V. A few parallels, (1st, 
Chaos; 2d, Deluge; 2d,JVoah; ^th, Deucalion ; 5th, Jfoah and Saturn ; 
Gih, Moses and Backus; 'lih, Canaan and Mercury; Sth, Abraham and 
Athamas, Isaac and Pkrixus, <S'c. Sc.') VI. Of the Books of the Egyp¬ 
tians. VII. Of the Sacred Books of the Romans. VIII. Of the Sibylline 
Books. 

SECTIOJV II.—Doctrines of the modern Philosophers. 

SECTIOH III.—Judaism and the Bootes of Moses. 


I .— Uncertainty of Profane Histm-y before Homer. 

Beyond a certain epoch, nothing is to be found in profane Jiistoiy hut a few 
and doubtful lights that glimmer in the mythological fictions of antiquity. 

II. — Homer, his Illiad and Odyssey. 

Homer has fixed that epoch by two immortal monuments of his genius_the 

Illiad and the Odyssey; in which are found the first credible mention of the 
existence of political institutions-amongst men, also the geographical knowledge 
and the extravagance of popular opinion in his time.(l) 

According to the common belief, the earth had the form of a disk or circular 
plain, surrounded on all sides by river ocean, divided by the Euxine, the Algean, 
and the Mediterranean seas into two parts. 

Upon the circumference of this circle rested the solid vault of the firmament, on 
which rolled the sun and the stars, in chariots borne by the clouds; the sun sink¬ 
ing into repose every night in the Western Ocean,(2) in which he was received in 
a vessel of gold, fabricated by Vulcan, which conveyed him rapidly by the north 
towards the east, which he reached in time to recommence his .daily journey.(3) 
A more extravagant solution cannot be imagined } yet it seems to have taken 


(t) Plutarch’s Life of Homer. A. M. 3104 ; B. C. 900. 
to rise from^t'’E“ Archipelago, ll.e sun appeared 

(3) Odyssey, c. XI. V. 14,156 157,_X11.1; Illiad, XV. v. 696, c. f. XX. v. 191. 195; Go-^uet 
de 1 origine des loix, des arts et dcs sciences chez les anciens peoples, vol I, page 31 ° 
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linn hold of popular belief at llio lime, and to have maintained itself among super¬ 
ficial inquirers long after tlio rescarclieH of tiic learned had established beyond a 
doubt tlie sjiiiorical form of tlio cartli. Even TaciUis,(J) who in regard to moral 
and political subjects cannot he taxed with orodulity, seems to have concurred in tlio 
belief ascribed to other learned men of his time, that the chariot of the sun was 
nightly heard, and the form of his horses and tlic rays of his liead were scon as 
lie drove tlirough tlio waves of the Northern Ocean, to his palace in the east. It 
was also believed, that beyond a mysterious girdle which bound the earth upon 
pillars, of which Atlas was the guardian, (it is not said where they rested), ex¬ 
tended indefinitely the dominions of Chaos, a gulf whero all the elements of 
Heaven and Tartarus, of the earth and of the sea, were jumbled together, and 
which even the gods themselves regarded with fear; and that at the extremity of 
the west, of the north, and of the east, was placed an imaginary peo])le, called the 
Cymmoriens, who dwelt in perpetual darkness. It is from their dismal abodes that 
Homer drew his images of Hell and Pluto.(2) 

III. — Hesiod^s Theology of Paganism. 

About the same time Hesiod, another Greek poet, gave his Theogony or 
the Genealogy of the Gods, the first book wrote on the theology of the heathens, 
as fabulous and as extravagant as Homer’s description of the Firmament,(3) which 
was completed by Ovid, a Latin poet,(4) in a poem called the Metamorphoses, in 
which he collected all the fictions and fables contained in Homer’s and Hesiod’s 
poems, embellished by the pompous lies the Phcenecians had invented to deter other 
nations from following them- in their commercial and colonizing enterprises. It is 
the most complete collection on that subject, but, like his models, without date, 
and supported by no authorities. 

IV.—Origin of the Fables. 

These fables owed their origin to the ignorance and credulity of men, who, having 
lost the knowledge of the Supreme Being, turned their thoughts and their vows 
towards material objects which they deified. Astonished at the constant and ad¬ 
mirable course of the sun and the stars, they imagined that they were to dread 
their influence, and that they ought to pacify them wlien they appeared to be 
irritated; thence their worship to them, particularly to the sun. 

Afterwards vanity placed among the gods, men whose exploits had made 
formidable. The mighty encouraged popular opinions which facilitated their 
enterprises. Eomulus found it advantageous to be reputed son of Mars; his 
successor, Numa Pompilius, to give credit to his laws, feigned to have private con¬ 
versations with the nymph Egcria; Alexander allowed the credulous to- believe 


(1) Tacitus Germania, ch. 45. 

(2) Odyssey XI. 14, 19; Bannier sur les Cymmeriens, Memoires de I’Acaddmie des Inscriptions 
XIX, 577; Maltcbrun, Ilistoire de )a Gdogrophie, p. 13, 14. 

(3) Plutarch’s lift of Hdsiod. The time Hdsiod lived is not ascertained; Bossuet, in his Uni¬ 
versal History, places the time of his existence thirty years before Homer, others, particularly 
Sir William Drummond, Origincs B. 4, ch. 2, one liundred years after. 

(4) Thirty years B. C. 
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that Jupiter was his futhcr; Minos made the Cretans believe that he had had nine 
years’ private conversation with Jupiter, from whom lio liuil received their laws ; 
Lycurgtis published tiiat ho had received tlioso of Sparta from Apollo j Solon, those 
of Athens from Minerva. Meanwhile, those legislators had taken the basis of their 
laws from those given to the Egyptians by Mercury the Second, the adviser and 
aftervvards the successor of their king, Isis, fifty years after the Hebrews had left 
Egypt, partly modelled on their laws, traditions, and customs.(1) 

The ancients speak of that Mercury as one of the greatest men of antirpiity; 
they surnamed him Triinegist, (three times great). He applied himself, and that 
too with success, to cause the laws, the arts, and the sciences to flourish in Egypt. 
He was born in Arcadia, and was deified.(2) 

By the doctrine promulgated by the Creek poets, all the gods were not equally 
respectable; some of them held the first rank, and were of the first order, as Jupi¬ 
ter and his wife, the sovereigns of Heaven; Pluto and Proserpine, the god and 
goddess of hell; Neptune, the master of the seas, &c. Others were of an inferior 
order: demons or spirits, of which the air was full, disposed by degrees, who 
received men’s sacrifices, gave oracles, and were watching ibr theirsafety.(3) The 
same doctrine was found existing among all the savage tribes of Canada, when 
discovered by Cartier.(4) 

These fables seem to have had their origin with the Assyrians and Egyptians, 
who communicated their idolatry to the Phmnecians, who promulgated it in all the 
places where they carried their commerce. The Egyptians and the Greeks trans¬ 
mitted it to the Eomans, who established it with their power to the extremities of 
the world. 

The history of the principal events and of the deified men of paganism have 
evidently been copied from the Books of Moses, but disfigured by the fables and 
the fiction of the Greek poets. A few parallels will satisfy as to the truth of this 
assertion of Grotius.(5) 

The first Books of Moses were published the year of the world 2542; before 
Christ, 1462 ; before Hesiod, 662. 

Hdsiod gave his Theogony the year of the world 3204; before Christ, 800 ; 
after Moses, 662. A few parallels: 


1. C/iaos. 

Moses says—^The earth was void and empty, and darkness was upon the face 
of the deep, and the spirit of God moved over the face of the waters.(6) 

Hesiod says—^Beyond the mysterious girdle which binds the earth upon pillars, 
of which Atlas is the guardian, extended indefinitely the domain of Chaos. 


(1) Bossuet, Discours sur I’Histoire Universelle, Seme Epoque. Terrasson,'ibid, part 1,5 1. 

(2) Goguct de I’Origine des Loix, des Arts, ct des Sciences chez les anciens peoples; Terras- 
son, Histoire de la Jurisprudence Romaine, partie 1, § 1, page 7. 

(3) Hdsiod’s Theogony. 

(4) Lafitteau, Comparaison des Mccurs des Sauvages de I’Amdriquc, avec les moeurs des an¬ 
ciens peoples. 

(5) Grotius'de Veritate Religione Christianie. 

(6) Genesis, ch. 1, v. 2. 
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2. Ik'luge, 

Mosort snya—And God Hooing tlmt I, ho wlckodncws of iimn wns grerit on tlio 
e.artli,(l) aaid, T will dcHtroy man ;(2) but Nouli, being n just man, found grnc(3 
bcfoi'O the Lord.(3) God said unto him, MJko thee nn ark, for I will bring a 
great (lood upon tho earth to destroy all flesh ;(•!') and the sources of tho abyss 
3vcre opened, waters prevailed beyond measure, all the high mountains under the 
whole licaven were coverod.(r)) 

4. Dmcnlion. 

I fbsiod—And Jupiter seeing that tho wickedness of man was increasing every day, 
resolved to bury tho human race under water, and caused torrents to fall from 
every part of tho heavens, the earth was covered with water, except Mount Per- 
nassus. Tlic piety of Deucalion and of Pyrrha his wife caused Jupiter to save 
them. 

Moses—And God remembered NoahC6) and brought a wind upon tho earth, 
and tho waters were abated, the Ark rested on the mountains of Arrarat, in Ar¬ 
menia.(7) Noah went out, he, his three sons, his wife, and the wives of his 
sons,(8) and God said unto them. Increase and multiply, and fill the earth.(9) 

Hesiod—Eat when Deucalion and his wife found that they were left alone upon 
the earth, they became alarmed about the re-peopling of the world. The oracle 
of Themis informed them that, by tlirowing the bones of their grandmother behind 
them, that the earth would be re-peopled. The answer was at first found rather 
obscure; but at last they understood that the earth was their grandmother, and 
that the stones were her bones : they obeyed—the stones thrown by Deucalion 
were turned into men, and those thrown by Pyrrha became women. Thus, 
according to Hesiod, was the earth re-peopled. 

5. JN'oah and Salurn. 

Moses—^Noah had three sons, with whom he saved liimself from the flood— 
Shem, Ham, and Japhet.(lO) 

Hesiod—Saturn devoured all his sons except three, Jupiter, Neptune, and 
Pluto. Noah cultivated the grape. Saturn planted the grape. 

6. Moses and Bacchus, 

Moses was born in Egypt, was abandoned upon the Nile, remained on Mount 
Sinai enveloped in flames and lightping, forty days, crossed the Eed Sea with his 
nation. 

Bacchus was born in Egj^it, was surrounded by the thunders of Jupiter, was 


(1) Genesis, ch. C v. 5, 

(2) Ibid, ch. 6 V. 7. 
f3) Ibid, ch. 6 V. 8. 

(4) Ibid,ch.6v. 17. 

(5) Ibid, ch. 6 V. 7. 

(6i Ibid, ch. 7 V. 19 and 20. 

(7) Ibid, ch. 7 V. 9. 

(8) Ibid, ch. 8 V. 4. 

(9) Ibid, ch. 8v. 1. 

(10) Ibid, ch.9v. 1. 
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foiiml exposed on a river, crossed llio lied Sea vvilli an ni'niy of men, women, and 
children. 

The nairio of Moses signifies saved from the water. 

Bacchus was siirnained Miscs, wliich signifies the same lliing.(l) 

7. Canaan and Mercury. 

Canaan was tlie servant of his brothers. Merc my was tlio servant ami mes¬ 
senger of the gods. 

It was from tlio Cananoans tliat tlie Phocnecians obtained llicir knowledge. 

Meroury was tho god ofeloqueaco and fine arts. 

8. Abraham and Alhamas^ Isaac and Phrixus. 

Abraliam was tlie great-grand-son of Noah—tho father of Isaac, whoso name 
signifies tlie son of joy. 

Athamas was the son of Eolus, grand-son of Deucalion, and father of Phrixus 
whose name signifies son of joy—almost all the mythology presents thus disfigured 
the Mosaic history. 

VI. — Of the Books of the Egyptians. 

The Egyptians pretended to have had books which tiiey called divine. If they 
existed, they have been lost, for there is no trace "of them in history. 

VII. —Sacred Books of the Romans, 

Tho sacred books of the Eoraans, wherein Numa Pompilius had written the 
mysteries of their religion, were burned as impious by order of the senate. 

VIII.—Of the Sibylline Books. 

Those same Romans suflered the Sibylline books, which they pretended to 
contain the decrees of their gods concerning their empire, to perish.(2) 

Thus no positive information can be obtained of the origin of the religious 
institutions of Paganism, but as is found scattered in the pages of history. 

Idolatry, which appears to us weakness and extravagance in tlie extreme, still 
kept firm hold at Rome, more than three hundred years after the death of Christ. 

So great a subversion of right reason sufficiently demonstrates how much the 
first principles were tainted. 

The world had grown old in idolatry, and, infatuated by its idols, was become 
deaf to the voice of nature which cried aloud against them. 

All the senses, all the passions, all interests fought for idolatiy—when Saint 
Paul spoke to Felix, the governor of Judea, of righteousness, temperance, and a 
judgment to come, he trembled and dismissed him from his presence,(.3) and soon 
after caused Paul to be arrested, upon frivolous accusations of some Jews, and 
kept him two years in prison.(4) 


(1) Exodc. ch. 2 from vers 1. to v. 10. and eh. 3. v. 2. 

(2) Bossuet Discours sur I’Historie Univcrselle, 2d nartie, p. 130 ; 'Tit. Liv. lib. 40, c. 29. 

(3) Acts of the Apostles, c. 24, v. 23. 

G) It is almost beyond a doubt that he crossed tho Mediterranean in the same vessel ivitli the 
high-minded soldier and celebrated Jewish historian, Josephus, and that it is by the good ofliccs of 
this extraordinary man, that St. Paul obtained the rare and unexpected privilege of dwelling in a 
house of his own at Rome, for two years, f Sec the Scolish Christian Herald, 26th Oct. 1839.— 
Doctor Jamieson. 
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■Wluiii I’aiil was brought before Festus, the successor of Felix, lie ajipenlcd to 
Cresar, at Rome. 

In the mean lime, by the preaching of the Apostles, idolatry was getting into 
discredit; but interest, tiiat powerful spring which is the soul of all human alTairs, 
got in motion. Tiic silver-smiths of Ephesus, who got their living by making 
small silver temples of Diana, assembled, and the leading one among them repre¬ 
sented to the others that not only their gain was in danger, and their fortunes at 
stake, but that also the temple of the great goddess Diana would be despised, and 
that the majesty of her whom .all Asia and the world adored would be destroyed. 
1 nterost is powerful and bold when it can conceal itself under the clonk of religion. 
'J'here needed no more to stir up the workmen ; they sallied forth with one accord, 
tike so many madmen, crying. Great is the Diana of the Ephesians! and dragged 
Saint Paul and his companions to the theatre where the whole city was tumul¬ 
tuously assembled. But, fearing that greater disorder should happen in the uproar, 
the magistrates rescued Ihem.(l) 

To the interest of private persons was linked the interests of the priests, who 
were about to fall with their gods, and the interests of the cities, which false religions 
rendered illustrious; but a greater interest moved a greater engine, and caused the 
Roman senate, the Roman people, and the Roman emperors to be put in action. 
The Roman polity thought itself attacked where its gods were injured.— 
Rome boasted of being a holy city from her foundation, consecrated at her origin 
by divine auspices, and dedicated by her founder to the god of war. She thought 
she owed her victories to her religion, and thereby had overcome both nations and 
their gods. So that the Roman gods must have been masters of other gods, as tiie 
Romans were masters of other men. When Rome subdued Judea, she reckoned 
the God'of the Jews amongst the gods she had vanquished. To pretend to esta¬ 
blish his reign w’as to sap the foundation of the empire; it was to hate the victo¬ 
ries and power of the Romans, Thus the Christians, being enemies of the gods, 
were looked upon as the enemies of the republic.(2) 

During these three hundred years, the Christians had to suffer all the cruelties 
that the rage of their persecutors could invent, notwithstanding, amidst cor- 
slant seditions and civil wars in the state, and conspiracies against the persons of 
the emperors, not a Christian, good or bad, ever joined.(3) ,So much venera¬ 
tion did the law of the Gospel, inspired for public authorities; so deep was the 
impression made on the mind by this maxim of Christ; “render unto Cmsar w'hat 
belongs to Ca;Rar.”(4) 

At last the Cross of Jesus Christ took the place of the Roman Eagle on the Ro¬ 
man capitol; and idolatry, which the Romans had carried to the extremities of the 
world, with their conquests, vanished before, and gave its place to the Christian 
religion. 


(1) Acts XIX. ar. 

(2) Cicero, Orat, Pro. Flad. Oral. Symm. ad. Imper. Varr. Theod. Arc. Zozim Hist. lib. 2, 
4, &c. 

(3) Tertulien Apog. 35, 36; Bossuct Hist. Univcrselle, vol. 2, page 108, 

(4) Maltheiv XXII. 21 } Bossuct, ibid. 
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SECTION II. 

Doctrines of the Modern P/iilosojj/iers. 

But anotlicr and lasting persecution was to follow. Men of a liauglily character^ 
otherwise of superior abilities, under the assumed title of philosophers, declared 
themselves to be the personal enemies of Christ, and the detractors of his religion } 
vast and powerful minds, possessed of all the talents that can adorn the human 
intellect, they wanted none, but that which would have been necessary to pro^ 
tcct them against the abuse they made of the others: deficient in the knowledge 
of nothing; they read every book that could be had, recollected every thing that me* 
mory coidd retain j whose aim in learning was to render doubtful and uncertain all 
what was known ; skilful in turning truth into problems, to astonish and confound 
reason by reasoning ; to throw light and grace upon the most dark and metaphysi¬ 
cal subjects ; to cover with clouds and darkness the most pure and simple prin¬ 
ciples j whose delight was to play with human intellect, sometimes by raising 
from the dust of ages ancient errors, as if they wanted to force the Christian world 
to adoj)t the dreams and superstitions of the heathens; sometimes, (and with equal 
success), by undermining the foundation of new errors, and striking at the root of 
the principles of society; allowing nothing to appear to be true, because they gave 
to every thing the colour of truth ; constant, decided, and zealous enemies of every 
)-eligion.(l) Whether they attacked or defended them, they developed only to 
embroil; they refuted only to render the question more obscure. Tliey gav'e praise 
to faith for the purpose of degrading reason; they praised reason to battle with 
more success against faith. Thus, by various and apparent contrary means, they 
conduced to the same end,—to know nothing, to believe nothing. Such, in modern 
times, have been Bayle, J. J. Rousseau, Diderot, Voltaire, Volney, Hume, &c. 

They published their doctrines, and said, there is no God. By the work, judge 
the arcliitect. Consider the globe we inhabit: it is without any proportion or sym¬ 
metry. Here, it is covered by immense seas ; there, its inhabitants starve for want 
of water. It is a piece of dried up mud, or, what is more probable, some froth 
which escaped from the sun. The volcanoes, which are scattered over all the 
earth, demonstrate that the fire which formed them is still under oirr feet.(2) 

Upon this badly levelled scoria, the rivers run without any regular course j the 
islands present the remnants of continents that once existed, but were destroyed by 
the seas, which still continue their work of dcslruefion ; and the ice of the poles 
and of the high mountains, continually advancing into the plains, will gradually 
extend the uniformity of an eternal winter upon this globe of confusion, ravaged by 
wind, fire, and water. 

The disorder augments amongst the vegetals, which are nothing more than a for¬ 
tuitous production of humidity, and drjmess, of heat and cold, a mould of the earth 
the warmth of the sun makes them rise ; the cold of the poles kills them : their 


(1) See Diderot’s Three Impostors: Moses. Jesus Christ, and Mahomet. It is from that work 
tliat Thomas Paine has taken the most striking parts of his Age of Reason. 

(2) Buffon, Histoire de la Thdoric de la Terre, en explication des Syslemcs de VVhiston, Par- 
nett, et Woodward, vol. 1, ch. 1. 
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Si’ip obeys (lie same ineclianical laws, as liquors in tiicrmomctcrs, or capillaiy 
tubes. Tliis batlly laifi garden offers almost nothing but useless plants, or mortal 
poisons. 

As to the animals, which we know bettor, because they are brought nearer to us 
by the same affections and the same wants, they still present greater dissonances. 
They proceeded from the expansive force of the earth at the beginning, and were 
formed by the fermented slime of the ocean, and the Nile. The moat part of them 
are without any proportion j some of them have no feet, others have hundreds; 
and rage and fury desolate all that breathe ; and, at the face of heaven, the hawk 
devours the harmless dove. 

But the discord which divides animals is not to be compared to that which agi¬ 
tates men. The difference only of their origin makes them natural enemies. 
Some of them are white, some black, some red, and some are covered with hair, 
others with wool; some amongst them are giants, and others dwarfs. They 
do not proceed from the same stock, but are all equally odious to nature. 
Nowhere does it (eed him of its free will. He is the only sensible being who 
is obliged to till the earth to subsist; and, as if that barbarous mother was re¬ 
jecting her child, the insects ravage his seeds—hurricanes, his crops—^wild 
beasts, his flocks—volcanoes and earthquakes, his cities—and the plague, which 
from time to time goes round the globe, threatens to carry off the whole of the 
human race at once. He is constantly at war with nature or with his own spe¬ 
cies. Oppressed in every thing, shape, and form, he is the most miserable animal 
that ever came to light; every where he is the victim of some tyrant. It is 
in vain that he should attempt to defend himself—virtue comes and binds him, 
so that crime may more easily cut his throat. And what is that virtue of which 
man is taught to boast so much ? A combination of his imbecility with the 
result of his constitution, supported by the captious sophisms of a few deceitful 
men, who have acquired a supreme power, by preaching humility, and immense 
wealth, by preaching poverty. 

All die with us. We were nothing before we were born ; we will be nothing 
after our death. The hopes of our virtues are of human invention ; the instinct of 
our passions are of divine institution. But there is no God. Who can have made 
God ? For what purpose could he be God ? What pleasure could he have in this 
perpetual circle of birth, miseries, and death ?(1) 

Jean Jacques Rousseau, one of them noted for his harmonious and enchanting 
style, and the avowed vanity of discussing, with an equal skill, all sides of moral 
and philosophical questions, became alarmed at their success, cried to the world : 

“ I have consulted the philosophers—I have read their books—I have examined 
their opinions: avoid them—avoid those who, under the pretext of enlightening 
the mind, sow in the heart desolating doctrines, under the haughty pretext that 


(1) The refutation of those doctrines are to he found in the following modern celebrated works : 
Eernardin de St. Pierre; Etudes de la Nature, 4th, 5 th, 6tb, studies, first volume; Soirdes de 
St. Petersburgh ou du Gouvernement Temporel de la Providence, by Count de Maistre; Lettres 
de quelques .luifs Polonais, Portugais, et Allemands, a M. de Voltaire; Logons de la Nature, 
par Despreaux ; BulTon, Histoire de I’Homme et de la Thdorie de la Terre, vol. 1 and 2, refuting 
these doctines ; Feiidlon c: r.’L( i"e, de 1‘Exislcnce de Dicii. 
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they alone are learned, true, and of good faith. They imperiously submit you to 
their peremptory decisions, and pretend to give, as the true principles of things, the 
unintelligible systems they have built in their own imagination, thus destroying and 
trampling upon all which mankind respect; tlicy ravish irom the unfortunate the 
last consolations they have in their miseries, and take from the mighty and rich 
the only curb they have to bridle their passions ; they root out of the heart the 
remorse of crime and the hopes of virtue. Still tliey boast of being the benefac¬ 
tors of mankind. Never, say they, truth is injurious to man. I believe that as 
they do, and that is in my opinion a proof that what they say is not the truth.”(l) 

But that cold, mysterious, and sophistic facility of the human intellect, liad 
brought on the hour of the incarnation of the material philosophy of the eighteenth 
^ century in religious and political institutions, and in morals. These philosophers 

alone had the parole^ and crushed other men under the insolent tyranny of their 
triumph, with the satanic smile of an infernal genius, when he has succeeded to 
degrade a great nation.(2) Their philosophical maxims had banished the Chris¬ 
tian religion from France. 

Its legislative power enacted that there was no God.(3) That reason alone 
was to be worshipped by the French people ; a system of atheism, under the name 
of Theophilantropie, was given by the minister of public worship.(4-) In the 
mean time commerce was annihilated; civil war, and its accompaniments of 
> pillage, murder, arson, and rape, together with famine, were raging all over the 

countr}--. The sword of justice was handled by the hand of crime; calumny was 
honoured—virtue persecuted—debauchery encouraged—revolutionary armies fur¬ 
rowed the whole soil of France.(5) No nation had ever descended so low in the 
scale of crime and folly. Robespierre, the bloody leader of that nation, himself, in 
his turn, became alarmed j and, sensible that no social order could subsist if it be 
not resting on a religious basis, caused the national convention to pass a declaratory 
decree, that the French people believed that there was a God, and that the soul 
was imraorlal.(6) 


SECTION III, 

Judaism and the Books of Moses. 

For eighteen hundred years, a numerous nation—claiming an existence of 
thirty-seven centuries—bearing in the features of each of its individuals the national 


(1) J. J. Rousseau, Emile, vol. 3. 

(2) Lamartine, oeuvres complettes, vol. 1, page 4 et 5. 

(3) September, 1792, epoch of tlie foundation of the republic. 

(4) Lareveillere Lepaux, ho presided at the installation of tlie new divinity, represented by the 
wife of one of the members of the convention, placed in a state of ,absolute naltedness on one of 
the altars of the principal church of Paris, receiving tlie ofl'erings of the nation. 

(5) Histoire Pittoresque de la Convention Nationale ct de scs principaux Membres, par M. 
L ... Conventionel. 

(6) The 20th Prairial, 8tli of June, 1794, was consecrated as a day of public rejoicings, on ac¬ 
count of that decree. 
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characler of its oiigin—dispersed amongst all nations of the earth—mixing with 
none—pretending to have received and to carry with it the authentic document 
wherein reposeth the laws of the Creator, and presenting it to all the world, saying: 

This is our code ; those laws have been received by our ancestors, who have 
transmitted them to us; it is by them we have constantly been governed; and, by 
following the chain of generations, without the want of a single link, we arrive to 
our prophets and to Moses, by the intermediary of whom, God has prescribed his 
will to us. ” 

Yet, those books which the Jews present with pride, as proving that they are a 
people specially selected by God to preserve the deposit of his laws, contain the 
history of their crimes, and the sentence of their dispersion and exile, which have 
now lasted more than eighteen centuries, and of which we ourselves are eye- 
witnesses,(l) 

Not only are the Jews dispersed amongst all nations, but also in every rank of 
eociely.(2) In Europe alone there are more than six millions, eight hundred and 
forty-six thousand Jews. It is upon the faith of their books, that the following 
sketch of the history of the first ages of the world will be given,(3) 


(1) For, saitli the Lord, I will sift; the house of Israel amongst all nations, as corn is sifted in a 
sieve—Amos, ch. 9, v. 9. The children of Israel shall sit many days without king, witliout altar, 
and vvithout sacrifice—Hosea, ch. 3, v. 4 and 5. 

(2) The Jewish family of Rothschild, the London bankers, treats with almost all the sovereigns 
of Europe, and assists them with its gold. Amongst us, a wealthy Jewish family is the pro¬ 
prietor of one of the most public and useful establishments. And Jews are found almost in every 
branch of commerce. 

(3) This approximation is taken from the census taken by Maltcbrun, in 1810; Craberg, in 
J8J3; HasscI, in 1827; and Balbi, in 1826. 



CHAPTER XL 


EVENTS OF THE FIRST AGE OF THE WOULD. 


This first epoch presents events both grand and awful:—God creating tlie 
Jieavens and the earth by his word(l)—prescribing his laws to the Universe(‘2)— 
establishing matrimonial union; and upon this foundation the society of man¬ 
kind j(3) the perfection of the power of man over animals, and his right to the 
possession of the earth.(4) 

With this begins Moses, the most ancient of historians, the wisest of legislators, 
and the most sublime of philosophers. Then he proceeds with the history of 
man. He represents his innocence, together with liis felicity in paradise(5)—the 
divine commandgiven to our first parents—the fall of Adam and Eve fatal to their 
posterity, punished in all by a sentence of death(6)—the subdivision of properly,(7) 
jealousy springing from it—Cain showing to the infant world the first tragical 
action, by killing his brother—^the punishment of the fratricide, and his conscience 
racked with continual terrors—the first city built by this miscreant(8)—the tyranny 
of passions, and the prodigious malignity of man’s heart(9)—the destruction of man 
decreed at last by a deluge—Noah and his family preserved for the restoration of 
mankind.(lO) This is the sum of what passed in the course of 1656 years, 
which lasted from the creation.(ll) 

The tradition of the universal deluge prevails all over the earth. Many circum¬ 
stances of that event are marked in the annals of ancient nations: the times agree, 
and every thing answers, as far as can be expected in so remote antiquily.(12) 
The same tradition was found among the Savage tribes of America.(13) 


(1) Genesis, ch. 1, v. 1. 

(2) All the first chapter of Genesis. 

(3) Genesis, ch. 1, v. 26, 27, 28, 29. 

(4) Ibid, ch. 1, V. 26 j ch. 2, v. 29. 

<5) The memory of this has been preserved in the golden ages of the poets; Bossact, Discours 
sur I’Histoire Universelle. 

<6) Genesis, ch. 3. v. IS—“ Dust thou art, and unto dust shalt thou return.” 

(7) Ibid, ch. 4, V. 3. 

(8) Ibid, ch. 4, v. 14—That city was called Enoch, after the name of his son. 

(9) Ibid, ch. 6 and 7. 

<10) Ibid, ch. 7, V. 23. 

(11) A. M. 1656; B. C. 2318. 

(12) Phoen. His. iVInass. Vic. Onmase, XCVT, Abyd. de Med. et Assyr. Ap. Joseph. Antiquities, 
b. 1 ; Plut. opux.; Bossuct, Discoiirs sur I’Histoire Universelle, premiere dpoque. 

(13) Lafitlaii, Mocurs dcs Saiivages Atndricains, comparecs aux mceurs des premiers temps, vol. 
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EVENTS OF THE SECOND AGE OF THE WORLD. 


Near the deluge are to be ranged the decrease of mati’s li(e,(0 alteration of 
diet,(2) animal flesh substituted to the fruits of the earth, which occasioned men 
to encounter wild beasts. The first heroes signilized themselves in these wars: 
thence the invention of arras—some oral precepts delivered to Noah—the confu¬ 
sion of languages(3)—the first distribution of the land among the three sons of 


Family of Japhdli. 

To Japheth, the Japetus of the Greeks, and the eldest son of Noah, is ascribed 
the superiority over his brothers, if not in the number of his descendants, in the 
extent of his possessions. All the Indo-Germanic nations, stretching without 
interruption from the western extremity of Europe, through the Indian peninsula 
to the island of Ceylon, are considered as belonging to this common ancestor. 
The Turkish nations, occupying the elevated countries of Central Asia, also lay 
claim to the same descent. 

To Gomer, the eldest son of Japheth, Josephus ascribes the distinction of having 
been the ancestor of the Celtic nations. Magog was probably the founder of some 
of the Scythian nations. Madai is considered to have been the ancestor of the 
Medes. 

The posterity of Javan and Tubal, and Meshech and Tiras, may be traced from 
Ararat, called Masis by the inhabitants, through Phrygia into Europe. Tubal and 
Meshech left their names to the Tibareni and Moschi, Armenian tribes, whose 
early emigrations appear to have extended into Mocsia. 

Askenaz, son of Gomar, is thought to be that Ascanius, whose name occurs so 
frequently in the ancient topography of Phrygia ; and in Togarmah even the Turks 
find the ancestor of the Armenian nation. 

Javan was the Ion of the Greeks, the father of the lonians. In Elishah, his 
son, we see the origin of Hellas or Elis. The name of Tarshish has been by some 
supposed to refer to Tarsus in Cilicia. Kitlim is said to mean Cyprus; and Doda- 


(f) A. M. 1656 ; B. C.2348 ; Bossuct, Histoire Univcrsellc, deuxieme dpoque. 

(2) A. M. 1657; B. C. 2347; Genesis, ch. 9, v. 3. 

(3) A. M. 1657; B. C. 2347; Genesis, ch. 11, v. 9; Bossuet, Histoire Universelle, second age, 
vol. 1, page 10. 
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Jiini or Rodanim is understood to apply to the island of Rhodes. The sacred 
records assert of tlie descendants of Japhelh, by tliese were the Isles of the Gen¬ 
tiles divided;” an expression, which probably includes the almost insulor regions 
of Asia Minor, Greece, Italy, and Spain, as well as the isles of the Mediterranean 


Family of Ham, 

The descendants of Ham constituted the most civilized and industrious nations 
of the Mosaic age. The sons of this patriarch were Cush, Mizraiin, Phut, and 
Canaan. The name of Ham is identical with Cham or Chami.a, hy which Eg^vpt 
has in all ages been called by its native inhabitants; and Mizr, or Mizraim is the 
name applied at least to Lower Egypt, by the Hebrews and Arabians. 

The land ofPhut appears to signify Libya in general, and the name Cush, though 
sometimes used vaguely, is obviously applied to the southern and eastern parts of 
Arabia. The names of Seba, Sebtah, Raamah, and Sheba, children and grand¬ 
children of Cush, have long survived in the geography of Arabia. 

The posterity of Canaan rivalled (he children of Mizraim in the early splendor 
of arts and civilization. Though tlie Canaanites, properly speaking, and the Phoe- 
necians were separated from each other by Mount Carmel, yet as the same spirit 
of industry animated both, they may in a general sense be considered as one 
people. The Phmnecians possessed the learning of the Egyptians, free from the 
superstitious reluctance of the latter to venture upon the sea. Their chief cities, 
Tyre and Sidon, had reached the highest point of commercial opulence, when the 
first dawn of social polity was only breaking in Greece. 

Family of S/iem. 

The family of Shorn comprised the pastoral nations which were spread over the 
plains between the Euphrates and the shores of the Mediterranean from Ararat to 
Arabia. The Hebrews themselves were of this stock; and the resemblance of 
their language to the Aramean or ancient Syrian, and to the Arabic, sufficiently 
proves the identity in race of what are called the Semitic nations. 

Elam founded the kingdom of Elymeis ; Ashur, that of Assyria; and Aram, 
the kingdom of Aramea or Syria. 

FromArphaxad were descended the Hebrews, and the various tribes of Arabia; 
and this close affinity of origin was always manifest in the language, and in the 
intimate correspondence of the two nations. Some of the names of the children 
of Shem, as preserved by Moses, are still in use in Arabia as local designations; 
thus there is still in that country a district called Havilah, and Uzal, the name 
applied by the sacred historian to Sana, is not yet extinct.(1) 


(1) Genesis, ch. 10, contains the genealogy of Shorn, Ham, and Japheth, and ascribes to each 
of their generations their possessions. The 11th chapter, the genealogy of Shem to Abraham.— 
See Josephus’ Jewish Antiquities, ch. 3, pages 14 and 15. 
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After this first division of mankind, Nimrod, a man of a fiereo and violent dis¬ 
position, in Scripture called a mighty hunter, turned his arms against his fellow 
creatures, and became the first conqueror. Such is the origin of conquest. He 
set up the throne of his kingdom at Babylon, on the same spot whore the Tower 
of Babel had been commenced.(2) 

About the same time Nineveh was built, and a few kingdoms were established: 
they were small in those times, Egypt alone containing four principalities—Thebes, 
Thin, Memphis, and Tanis.(3) 

The first laws and the police of the Egyptians were then established, their Pyra¬ 
mids erected, and the first observation of the course of the heavenly bodies made 
by the Chaldeens.(l) 

It is from those spots, always inhabited, that the first arts and sciences have pro¬ 
ceeded j but there the knowledge of God, and the memory of the creation, by 
degrees diminished—ancient traditions were forgotten—fictions and fables succeed¬ 
ing to them—material ideas taking their place—newly fabricated divinities multi¬ 
plying. That gave rise to the vocation of Abraham. 


(1) Genesis, ch. 10, V. 9,10, 11. 

(2) A. M. 1771; B. C. 2233; Bossuet Histoire Universclle, premiere parlie, deuxieme 
£poque, page 11. 

(3) Porphire ap. 


b. 2. 



CHAPTER IV. 
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Four InindreJ and twenty-six years(i) after the deluge, Abraham was chosen 
to be the stock and the father of the believers. God called him in the land of 
Canaan, where he intended to establish his worship, and to multiply his race with¬ 
out end. To the gift of the land of Canaan to his descendants, God added the 
more illustrious promise that Christ would issue from his race.(2) The first part 
of the promise was thus fulfilled: Abraham had from Sarah, his first wife, Isaac, 
father of the Israelites—Esau, his grand-son, was father of the Idumeans and of the 
riomerites; from Hagar, Ismael, the father of the Arabian tribes, since known under 
the names of Arabs, Ethiopians, Saracens, and Moors; from Cethura, his second 
• wife, Madian, and many other children who have formed the nations of the cast 
of Jordan, others to the south of the Dead Sea, and a few in Syria, aftenvards 
dispersed and covering the earth.(3) 

After Abraham, Isaac, his son, and Jacob, his grand-son, followed his faith, and 
imitated the simplicity of his pastoral life.(4) 

Second part of the promise: Jacob received from an angel the name of Israel,(5) 
which caused his children to be called Israelites. From him were born twelve sons, 
afterwards called patriarchs, fathers of the twelve tribes of the Hebrews; amongst 
them, Levi, from whom were to proceed the ministers of sacred things, and Judah, 
from whom with the royal race, Jesus Christ was to i3sue.(ft) Jacob, being on his 
death-bed, called his children, and addressed each of them separately. When he 
came to Judah, the fifth, he said: “ The sceptre will not be taken from Judah—at 
all times there will be in his posterity conductors of the nation—until the coming 
of the one who is to be sent, who is the object of nat!onR.(7) 

The Jews, as well as the other nations of the world, were conquered by the Ro¬ 
mans, whom none could resist. About forty years before the birth of Christ, the 
triumvir, Anthony, one of the chiefs at Rome, appointed Herod, who was an Idu- 
mean, consequently a stranger to the Jewish nation, governor, and afterwards king 


ft) A. M. 2083; B. C. 1S21; Bossuet, Histoire tlniverselte, troisieme epo^ue. 

(2) Hcb. VH. 1, 2,3, and Sex; A.M. 2148; B. C. 1536; Oiencsis.ch. 12, v. 1,2, 3; ih, 17, 
r, 2 and IS; ch. 22, V. 17. 

(3) Genesis, eh. 19. 

(4) Ibid, ch. 12, V. 1. 

(5) Ibid, ch. 33, v. 28; Josephus’ Antiquities, § 1, p.ige 54. 

(6) Ibid, ch. 13, r. 2, and ch. 22, v. 8 ; Bossuet, Hisioire Ui.iv’erselle. 

(7; Ibid, 49, V. 10 . 

E ^ 
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of llio Jews. It in under tlio reign of that prince that the sceptre was taken from 
the race of Judah, and tliat the authority passed into the hands of strangers. Thus, 
when Pilate, the successor of Herod, offered Jesus Christ to the Jews to judge 
him, they declared that they were no longer permitted to condemn any one to a 
capital punishment, nobis non licet interficere quemquam.{\) 


CHAPTER V. 

EVENTS OF THE FOURTH AGE OF THE WORLD. 


I. Of the Written Law and of the Laws of Ji'ature. IL Foundation of the 
Written Law, III. Text of the Dicalogue. 

1.—Of the Written Law and of the Laws of Jfafure 

This epoch is important, because it serves to mark all the time that has passed 
between Moses and the Christian era. It begins four hundred and thirty years 
after Abraham,(2) and to distinguish it Horn the preceding epochs, which are called 
the time of the laws of nature, when men bad no other rules to govern themselves 
than their reason, and the traditions of their ancestors, 

II,—Foundation of the Written Law, 

Before establishing his people in the land promised to Abraham and to his pos¬ 
terity, God established the laws under which they were to live: he wrote them with 
his own hand on two tables, which he gave to Moses on Mount Sinai. They 
contain the first principles of the worship of God, and the basis, or first rules, of the 
human society. 

HI.—Text of the Decalogue. 

1 am the Lord thy God: thou shalt have no other gods but me.(3) 

Thou shalt not make to thyself any graven image: thou shalt not bow down 
thyself to them.(4) 


(1) St.John, ch. 18, V. 31. 

(2) A. M. 23'3; B.C.M91. 

(3) Exodus, ch. 20, v. 2 and 3. 

(4) Ibid, ch. 20, v. 5. 
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Thou shall not take the name of the Lord Ihy God in vain.(l) 

Eomember the Sabbath-day and keep it lioly.(2) 

Honour thy father and thy mother. 

Thou shalt do no murder.(4) 

Thou shalt not commit adultery.(5) 

Thou shalt not steaI.C6) 

Thou shalt not bear false witness against thy neighbonr.(7) 

Thou shalt not covet thy neighbour’s wife, nor his dauglUer, nor any tiling that 
is thy neighbour’s.(8) 


CHAPTER VI. 

EVENTS OF THE FIFTH AGE OF THE WORLD. 


/. Solomon, or the Temple completed. II. His Wisdom and Commerce. III. 
His Downfall. IV. Rehoboam, and the loss of ten Tribes. V. His Ji'ation 
falls into servitude. VI. Great events in Western Ma. VII. Athenians. 
VIII. Egyptians. IX. Phcenecians. X. Progress of History, of the 
Laws and Religion during this age. XI. History. XII. Coincidence of 
the Sacred and Profane Histories. XIII. Laws of the Heirrews. 

I. — Solomon, or the Temple completed. 

It was about the year of the world 3000, before Christ 1004‘, that Solomon com¬ 
pleted that wonderful edifice. He celebrated the consecration of it with the most 
extraordinary magnificence and piety. 

JI.—His Wisdom and Camimrce. 

That celebrated act was followed by such wise conduct, that the adjacent nations 
held him in veneration, even tlie Phcenecians relaxed in his favour their jealous 
and exclusive system of discovery, colonization, and commerce. They allowed 


a)Genesi?,ch.20,v,7- 

(2) Ibid, ch. 20, V. 8,», 10. 

(3) Ibid, ch. 20, v. 12. 

(4) Ibid, ch. 20, V. 13. 

(5) Ibid, ch. 20, V. 14. 

(6) Ibid, ch. 20, V 15. 

(7) Exoduc, ch. 20, v. 16. 

(8) Ibid, ch. 20, V. 17. 
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Iiim to establish a correspondence with Hiram, king of Tyro, and to carry on a 
lucrative trafic beyond the limits of the Arabian Gulf. After a voyage of three 
years, his fleets, conducted by Phmnecian pilots, returned, laden with the richest 
merchandise. It was the first and last of Hebrew enterpriso3.(l) 

Authors of respectability maintain that his fleets went lor gold as far as South 
America. Christopher Columbus believed that it was the remnants of Solomon’s 
furnaces which he found in the mines of Cibao, the most abundant in gold of the 
Spanish isles.(2) 


HI.—TIis Downfall. 

Meanwhile, Solomon was abandoning himself to shameful turpitudes; his mind 
and his head grow weak, and his piety degenerated into idolatiy. 

IV. — Rcholoam, and the loss of ten Tribes. 

At his death, the brutal haughtiness of his son, Rehoboam, caused the loss of 
ten tribes. 


V. -~His JTation falls into Servihide. 

The kingdom of Israel rose against the kingdom of Judah: intestine commotions 
took place: neighbouring powers harassed the Israelites on all sides; their con¬ 
tempt for the arts and sciences, and their hatred of commercial intercourse with 
strangers, which the genius of Solomon had partly overcome, returned with their 
former virulence, and at length that devoted race sunk into servitude.(3) 

The ten tribes, amongst whom the worship of God had become extinct, were 
transported to Nineveh, and afterwards dispersed amongst the gentiles.(4) 

VI. —Great events in Western Jlsia. 

Inachus, the most ancient of all the kings known to the Greeks, lays the king¬ 
dom of Argos.(5) 

Cecrops, with a colony of Egyptians, lays the foundation of twelve towns in 
Greece, rather twelve boroughs, of which he composes the beginning of the king¬ 
dom of Athens.(6) 

A short time after, Hellen, son of Deucalion, reigns in Thessalia, and gives his 
name to Greece. This people, who had been called Greeks since that period, 
always took the name of Hellenists, although the Latins retained to them their 
ancient name of Greeks(7) 


(1) Edinburgh Historical and Geographical Atlas, page 4. 

(2) Dehorn, Mark Paul de Venise, Vatable, Robert Etienne; sec Charlevoix’s Journal, Voyage 
ill America, page 33; see, also, the beginning of the second volume of this work, of the peo¬ 
pling of America. 

(3) Bossuet, Histoire Uiiiverstllc. 'ixlh epoch, pait I. pages 24 and 25. 

(JjBossuet, Diseours siir I’llisloiic I'niierscllc, premiere partic, Ics dpoques. 

(5) A. M.214S; 15. 0. 18Sfi. 

(fi) A' M. 2448; B. 0. 1.5.56. 

(7; A. M. 217.3; B. C. 1.531. 
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CaJiiiUB, son of Agonor, Iransfors n colony of I’lia'iiccinns in Greece, nnd lays 
tlio foundation of the city of Tliebes in Ileothoa. The gods adored in Syria and 
Pliienocia were by him brought into Greece.(1) 

Dannus, an Egyptian, proclaims himself king of Argos, and dispossesseth the 
ancient kings descending from Inachus.(3) 

Pelops, a Phrigian, son of Tantalus, king of Lydln, reigns in the Peloponcsus. 
It is from him that that celebrated spot received its name,(3) 

Ninus, son of Bel, or Bolus, establishes the first empire of the Assyrians, and 
the scat of his government at Nineveh. Ho introduced in the world tliat species 
of idolatry which had for its object the worship of man, by causing a statue to be 
erected in honour of his father, and by compelling his subjects to adore it.(4) 

Auri, king of Israel, builds Samaria. 

Didon, queen of Tyre, augments Carthage, fiom which her subjects could trade 
with advantage, and herself could aspire to the empire of the seas. 

Thesee, king of Athens, unites into one city Cecrops’ twelve towns, and gives 
a better form to the government of the Atlicnians.(5) 

Semiramis, widow of Ninus, and tutrix to Ninias, her son, augments the Assy¬ 
rian empire by her conquests. 

The celebrated city of Troy, which had been taken by the Greeks under Lao- 
medon, its third king, is reduced to ashes again by the Greeks under Priam, after 
a siege of ten ycars.(6) 

VII. — Athenians. 

Codrus, king of Athens, devotes himself to save his nation, and by bis death pro¬ 
cures a signal victory for his people ; but his’two sons quarrel about the possession 
of his kingdom. The Athenians abolish royalty, and declare Jupiter to be the 
only sovereign of Athens. They appoint perpetual presidents, under the name of 
Archons, responsible for their administration to the people.(7) Then the Athe¬ 
nians cover all that part of Asia Minor with Greek clties.(8) 

VIII. — Egyptians. 

During that time the kings of Egypt had become very powerful. The four 
kingdoms of Thebes, Thine, Memphis, and Tanis, had been united into one, under 
the name of Thebes.(9) 

Extraordinary events had taken place in the east of Asia and the rest of the 
world. The descendants of Noah had been dispersed in the Plains of Shinar, 
about 644 years after the deluge, and had left no trace of the course they had fol- 


(1) A. M. 2473; B.C. 1531. 

(2) A. M. 2552; B. C. 1452. 

(3) A. M. 2682; B C. 1352, 

(4) Herodotus, lib. 1 cli, 26; Genesis X, v. 11; A. M. 2737; B. C. 1S67; E 
Univcrsellc, vol. t, page 21. 

(5) Ibid, 

(6) A. M. 2820; B. C. 1184. 

(7) A. M. £909; B. C. 1095. 

(S) A. M. 2949 ; B. C. 1055. 

(9) A. M. 3033; B. C.97I. 
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lowed. Tlie Books of Moses alone contained the information that they had divided 
between them the earth and its islands, according to their languages, their families, 
and their nations.(l) 

The Egyptians ascertained the fact, their celebrated king, Seaostris, fitted out a 
fleet of four hundred sails, with which ho navigated the eastern seas and the Indian 
Ocean; while, with a powerful army, he marched through Syria, Persia, and India, 
as far as the sea that separates China from Japan ; traversed Scythia, as far as the 
Tanais; penetrated into Europe, and in several distant countries in the east and 
the north ; planted colonies on the shores of the Euxine or Black Sea, and applied 
his discoveries to the comforts of life. Herodotus found in Asia Minor, from one 
sea to the other, monuments of his victories, bearing the pompous inscription of 
Sesoslris, “Lord of lords and king of kings.” 

The difficulty of obtaining provisions prevented him from entering further into 
Europe. He returned, after an absence of nine years, loaded with the spoils of 
his enemies: some of whom had bravely defended themselves, others had yielded 
without resistance. He erected one hundred temples, by way of thanksgiving, to 
the titular gods of the cities he had conquered, noting on these monuments the 
nations who had defended their liberties. 

But the history of nations is like that of men: a series of successes and disasters, 
of elevations and humiliations. The fortunate limes of the Egyptians were at an 
end j their day of adversity came on; they suffered the most cruel and continued 
persecution from the Persians; were humbled by the Greeks and Romans; and, 
groaning under the oppressive yoke of foreigners, the spirit and energy of the nation 
vanished away. They lost their ships and their mariners, and at last their inde¬ 
pendence 5 but their science, their renownf^and their pyramids, still gloriously 
8ubsist.(2) 


IX.-rPhcmecians. 

Although, in naval science and commercial enterprise, the Egyptians were greatly 
surpassed by the Phoenecians. Being established on the barren coast of Syria, the 
sterility of their country, with the advantage of a maritime position, naturally led 
the Phoenecians to embark in commerce. To this, as their only source of opu¬ 
lence and power, they applied themselves, with unremitting assiduity and astonish¬ 
ing success. They frequented all the ports of the Mediterranean; visited the 
western coast of Spain and Africa, where they established several colonies; and 
extended their voyages to Britain, whence they imported tin.(3) 

From the harbours of the Red Sea, their fleets sailed to collect the rich mer¬ 
chandise of the East, which they afterwards exchanged for the less coveted, but 
more useful preductions of the West. Tyre and Sidon, their principal cities, be¬ 
came the emporia of the world, the markets of Asia, Egypt, and Greece. 


(1) Genesis, ch. 10, v. 5 and 32. 

(SyjSee the Edinburgh Geographical and Historical Atlas, from page 1 to 5. The most im¬ 
portant authorities alluded to in tlie text, are Wood, on the genius of Homer; Le Chevalier, 
Voyage de la Troade ; Maltcbrun, Precis de la Geographic Universellc. 

(3) See Lingard’s History of England, vol. 1, page H. 
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Tlio caravans of Arabia Felix I)roiigl)t tliitlier the precious stones, the spices, 
and the stuffs of India; silver, tin, lead, and other metals from Asia Minor, were 
transported by the ships of Tarshisli. While for the productions of these countries, 
Egypt exchanged its fine linens; Damascus, its wool; Palestine, its corn, its 
wines, and its oil. In short, by their skill, their industry, and their enterprise, the 
Phoenecians had monopolized the commerce of the world, and established a bene¬ 
ficial intercourse in the most remote regions of the globe. They founded Utica, 
Carthage, Cadiz, and other colonies; but employed every means, no matter 
which, to prevent other nations from following them in their footsteps, or interfer¬ 
ing with their commerce.. With this view, they caused every foreign navigator, 
who crossed a certain imaginary line, to be thrown into the sea. They are pre¬ 
sumed to have been either the authors or abettors of those pompous lies which 
adorned the fictions of the poets, served to enhance the glory of their discoveries, 
and, what was of more importance, to Increase the price of their merchandise. 
They cunningly placed the accumulation of their lying wonders at the extremity 
of the then known world: in the island of Sicily, on the continent of Italy, within 
the straights of Messina, where the credulous believed that monsters and prodigies 
were to be met with, as Cyclops, Antropophagous, the enchantments of Circ6, the 
monsters of Scylla, the dreadful whirlpool of Chary bdis, together with floating rocks, 
the eternal night of the Cymmeriens, &c. &c., the whole singularly and well 
calculated to work on the fears, and consequently to discourage the enterprise of 
an ignorant, superstitious, and credulous age. 

X.—Progress of History, of the Laws and Religion, during this age. 

Following the march of these great events, history was becoming more perfect, 
positive laws more consistant; but the world was falling under a universal ido¬ 
latry. The Jews alone had preserved the idea of a Creator, and even they were 
allowing superstitious practices to mix with their primitive worship. 

XI.—History. 

Moses had given his first five books, containing the history of the first ages of 
the world, of his nation, and of the notions entertained by the Egyptians, the Phm- 
necians, the Arabs, and other tribes of Western Asia, and the relative position of 
other adjacent countries. 

Ezra, doctor of the Judaic law, was putting the sacred books into order, accu¬ 
rately revised, and collected the ancient memoirs of his nation, of which he com¬ 
posed the two books of the Paralipomenes, or Chronicles, to which he added the 
history of his own time, which was finished by Nehemiah, governor of the Jews 
newly re-established in Judea. Their books conclude that long history begun by 
Moses, and uninterruptedly continued by succeeding authors, to the re-building of 
Jerusalem. The rest of the sacred history is not written in the same order. 

XII.—Coincidence of the Sacred and Profane Histories. 

Whilst Ezra and Nehemiah were forming the last part of that great work, Hero¬ 
dotus, by profane authors called the father of history, began to write. Thus the 
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last authors of the sacroJ liistoiy coiiiciilo with tlie first antliors of llie Grecian 
history, and wlien it began, that of the Hebrews, to take only from Abraham, 
included fifteen centuries.(1) 

XIII.—Laws of ihe Hebrews. 

By his code, Moses had established the first religious and political institutions 
amongst men, which have partly been incorporated in the laws of every nation ; 
regulated the military discipline in his nation; caused his internal police to be 
admired; his external laws respected by the idolatrous nations which were sur¬ 
rounding his; his forbearing polity maintained peace with those which might have 
crushed his people; but to prevent communications, and to discourage these nations 
from trading with the Jews, he rendered the commerce onerous to strangers; he 
permitted usury against them, which he formally prohibited amongst the Jews. 


CHAPTER VIT. 

PARTICULAR LAWS AND CUSTOMS OF THE HEBREWS, 

AS FOLLOWED BEFORE AND SINCE THEIR DISPERSION. 


I. Laws of the Hebrews. II. Of the Rabbis and their Jluihorily. III. Of the 
Excommunications. IV. Contracts, Writings, Jfotaries. V. Judges. 
VI. Jrlarriage. VII. Solemnities of Marriage. VIII. Divorce. IX. 
Consistory, or Senate, of ihe Jews. X. Of the Year and Month, Sabbath 
and Holidays. 


I.—Laws of ihe Hebrews, 

The laws of the Jews are divided into three parts: 

The first is the written law, comprising the five books of Moses, composed of 
six hundred and thirteen precepts, of which two hundred and forty-eight are 
affirmative and three hundred and sixty-five negative, called Mizrod de Oraiia, 
or the commandments of the law. The principal contents of these laws are found 
in Exodus, the second book of Moses. The 20th chapter contains the decalogue, 
or ten commandments: the 21st chapter, the laws relative to servants, v. 1 and 2 ; 


(1) Bossuet, Histoire Universelte, premiere partie, les dpoques, page 58 j Esdras XIII.; Deut. 
XXni. 3; Josephus, vol. 2, pages 104, 107, 109. 
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manslaiigUter, v. 12 j stealing of men, v. 16 j eursers of parents, v. 17 j assault ami 
battery, v. 17, IS, 19, 20 ; hurting a woman with child, v. 22 ; wounds inllicted 
by an ox, v. 28; leaving a pit uncovered, v. 33. Tlie 22d cliaptcr, laws con¬ 
cerning IheA, V. 1; damages, v. 5j trusts and trespasses, v. 7 j borrowing, v. 14 ; 
fornication, V. 16; witchcraft, v. 18; bestiality, v. 19; idolatry, v. 20 ; oppress¬ 
ing of strangers, widows, and orphans, v. 21; usury and pledges, v. 25 ; of tlie 
respect due to magistrates, v. 28. The 23d chapter, laws concerning slander and 
false witnesses, v. 1; charity towards the brute creation, v. 4.(1) 

The .second is the oral law, delivered by word of mouth. Such is the name 
given to the commandments which rabbles and doctors have made on the books of 
Moses, and to a number of constitutions and rules, named Mizvotl de Rabanan, or 
commandments of the doctors. These rules and constitutions have been collected 
into a large volume, called Talmud. 

The third are such as have been authorized by immemorial usage, called Men- 
haghivi customs. As these customs have been formed in various places and at 
different times they vary. 

The written law of Moses, and the oral law which was given by tlie doctors, 
and transmitted by tradition, are equally received by all the Jews, though dispersed 
•all over the globe. 

As long as the Temple of Jerusalem subsisted, the Jews could put nothing of 
this second law into writing, because it was to be taught orally, and be transmitted 
by tradition ; but aibout one hundred and twenty years after the destruction of the 
temple, Rabbi Judah, by the Jews called Rabana acados (our holy master), on 
account of the sanctity of his life, finding that the dispersion of the Jews caused 
them to forget that law, lie wrote all the sentiments of the doctors, and also the 
tradition of the rabbies to his time, in a book, called Misna, or repetition of the law, 
which served as a text to the Talmud. That book, on account of its brevity, 
caused many disputes. Two rabbies at Babylon made commentaries upon the 
Mism, to which they added the sayings of the learned. That collection was 
called the Talmud of Babylon. A few years before, another rabbi made a similar 
work, which is called the Talmud of Jerusalem; but the Talmud of Babylon is 
preferred, as more ample and intelligible. 

II .— Of the Rabbies and their .Authority. 

The rabbies consider it to be a puerile and shameful vanity to seek the honour 
of being appointed doctor; therefore they will not submit themselves to be ex¬ 
amined. In some countries, particularly in the East, common fame or renown 
points out one whose conduct and learning render him fit to be a doctor. He is 
named cachem, or wise man- In other places he receives that title from some of 
the oldest rabbies, who give him the title of Caver de Rau (companion master). 

III .— Of the Excommunications. 

The sentence of excommunication is pronounced by the rabbies, who curse the 
excommunicated publicly. After which no Jew can speak to him, neither to 


0) If you eee yew neighbour’s ass laying under his burden, thou shall surely help him. 
F 
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approach him nearer than one toise. He is forbidden the entrance of the syna¬ 
gogue, until he be absolved. But this is only a simple excommunication. There 
is also an extraordinary one, which is performed with much more solemnity. 
The synagogue assembles, black torches are lighted, and, at the sound of a trumpet, 
the excommunication is pronounced, and the people assembled stiy amen. 

IV. — Contracts, Writings, J^otaries. 

All agi’eements and conventions wore admitted to be concluded when the parlies 
had touched the coat or handkerchief of the witnesses. That was considered as 
an oath to fulfil the agreement j that oath was called chenian suddar —(purchase 
of the stulT.) 

As to notaries, all acts, contracts of marriage, wills, even divorces, made in their 
capacity of writers, in presence of witnesses, were valid. 

If it became necessary to make the acts more solemn, they were legalized by 
three judges, by public authority appointed to that efiect. 

In order to render witnesses irreproachable, they were to be examined in the 
presence of the accused, or of the parlies. 

V, — Judges. 

The principal rabbies, almost with all the Jews, are the natural judges of all 
the diflficulties that occur amongst them, otherwise the parties agree to submit the 
decision of their differences to arbitration. 

The rabbies judge conformably to what is written in the Cosen Amisparl, or a 
collection of judgments given in similar cases, called Tescivnod, the most part of 
which are found in the 21st chapter of Exodus, beginning with these words, “ here 
are the judgments you will propose to them,” and in the 22d and 23d Deuteronomy, 
upon which the judges decide. The decision of criminal cases depends on the 
law under which they live, the authority of the rabbies extending only to the 
excommunication of those who have transgressed the religion, or the civil law. 

VI. — Ji’Iarnage. 

Every Jew is bound to get married, and the rabbies have decided that it ought to 
be at eighteen years of ago; the one who passes twenty-one is supposed to live in 
sin, because he does not obey the command. 

VII.—Solemnities of Marriage, 

When the parties have agreed upon the conditions of the marriage, a writing is 
passed between the man and the relatives of the girl; after which the intended 
husband pays a visit to his future wife, gives her his hand, sometimes a ring; and, 
on the day appointed, the parties meet at the place agi-eed on. The couple, stand¬ 
ing under a canopy erected for the occasion, which is generally ornamented with 
tassels, have a square veil, called taled, placed over their head. The rabbi of 
the place, the singer, or reader, of the synagogue, or, failing them, the nearest rela¬ 
tive, takes a vase filled with wine, and, after having given thanks to God for having 
created man and woman, and made a command establishing matrimonial union, 
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lie gives some of the wine to drink to the married couple; then the husband 
puts a ring on the finger of liis wife, in the presence of two witnesses, who gene¬ 
rally are rabhies, and says, “Now you are my wife, according to the rites of 
Moses and of Israel.” Tlien the writlen instrument is read; the husband binds 
himself to the doL, and confesses to have received it. In former times the husband 
constituted a dower in favour of his wife ;(1) pledged himself to be faithful to her 
and to maintain her, and he gives the writing to her relatives. After that is done, 
wine is brought in a brittle vase, a second time, and after having sung six benedic¬ 
tions, the wine is given to the spouses: some of it is thrown on the floor, as a sign 
of jubilation and merriment; then the husband takes the vase, throws it with all 
his might on the floor, and breaks it in pieces, to mix with the joys of this world 
an idea of death. 


VIII. — Divorce. 

Divorce was allowed amongst the .Tews; but, to prevent the abuse of such a 
privilege, the rabbles have established many formalities, which take so much time, 
and give so much trouble, that frequently before the letters of divorce can be exe¬ 
cuted, the parties repent, and a reconciliation takes place. These letters are named 
Ghlf, and are given to the wife ; they arc made by a scribe, in the presence of 
one or more of the learned rabbles, and are written upon ruled parchment, con¬ 
taining neither more nor less than twelve lines, in square letters. These, together 
with a great number of other trifling circumstances, rendered a divorce so difficult 
to be obtained, that it was seldom resorted to. 

IX— Consistoi-y, or Senate, of the Jews. 

The great consistory, or sanhedrim of the Jews, was established by Moses. It was 
composed of seventy-one ancients of the nation .• one of them had the quality of 
president, or chief. It is that officer that the Jews, to this day, call Hannase (the 
prince). There were also a vice-regent, to whom they gave the title of the father 
of the consistory; all the other members were called ancients, or senators. 

There was nothing more solemn and more imposing in the republic of the He¬ 
brews than this sanhedrim. That tribunal, in their language, could make a Saieg 
la Tora (a hedge to the law), because it had the power to interpret it, as it thought 
proper for the times and circumstances: basis of the oral law, column of the true 
doctrine; therefore, those who refused to submit themselves to its decisions, were 
considered as rebellious subjects, and were excommunicated. 

X.—Of the Year and Month, Sabbath and Holidays. 

The phases of a moon is one month amongst the Jews, and to make tlieir lunar 
year correspond with our solar year, they have taken the lunar cycle, or a revolu¬ 
tion of nineteen years. Of these nineteen years, there are seven of thirteen 
months each ; thus, every two or three years, one is of thirteen months, which is 
called Meubar intercalated. When that happens they count twice the month of 


(1) Genesis, ch. 34, r. 12. 
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Mar, vvhicli is placed beUveen February and March ; then there are two months 
of the same name, called Mar first and Adar second, or Ve Adar, second Adar. 

J^ames of the Months. 

Hebrew Names. Roman Names. 


]. Nisan, . 


. March and April 

2. Jyar, . 


. April and May. 

3. Sivan, . 


. May and June. 

4. Tamils, . 


. June and July. 

5. Ab, 


. July and August. 

6. Elul, . 


. August and September. 

7. Tisri, . 


September and October. 

8. Marhesvan, 


. October and November. 

!). Casleu, . 


. November and December. 

10. Tebeth, . 


. December and January. 

11. Shebat, . 


. January and February. 

12. Adar, 


. February and March. 

Ve Adar, or 

second Adar, intercalated. 


Tisri, by which they begin to count their months, corresponds to our month of 
September. 

The Talmudists do not agree on the month the world began: some of them are 
of opinion that it was in the month oiMisan, others in Tisid. It is this last com¬ 
putation which is followed. 

The Sabbath is kept with the greatest veneration, because the seventh day is 
the Sabbatli of the Lord,(l) instituted immediately after the creation of the world. 
On this day, according to the full and literal translation of the text, the Jews w’ere 
to do nothing. As that was impossible, their rabbies have explained and com¬ 
mented on the text, and have determined what was expressly forbidden in thirty- • 
nine articles, of which the principal are, not to plough, sow, thrash grain, make 
bread, spin, card, tie and untie, build, use the hammer, hunt or fish, write, extin¬ 
guish lights, carry burthens, &c. 

Passover .—The I5th of the month of Nisan they begin the commemoration of 
their leaving Egypt. That festival lasts eight days. The first night they eat a 
lamb, and during the eight days, with their other food, bread without leaven. On 
the eve of that day, it was customary for the first-born of families to fast, in 
remembrance that during the following night God put to death the first-born of 
the Egyptians. 

Their other principal holidays are Pentecost, the sixth of the month of Sivan, 
also called the festival of the weeks, Sciavod, because it is the end of the seven 
weeks since the Passover; also the day of the premises, because it was on that 
day they made their offerings to God of the first fruits of the earth ; also the festival 
of harvest, because they then began to cut their grain. The Jews hold, by tradi¬ 
tion, that it is on that day that the law was given by God to Moses on Mount 


(Josephus, Judaic Aiiliqiiilics, vol. 1, page 15. 
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Sinai.(l) On that clay they profusely ornament their synagogues, their lecturing 
places, and their houses, with roses and other flowers. 

The 10th of Tisri is a day of general fasting, called the fast of pardons.(2) 
The 15th is the festival of the tents, cabins, or tabernacles, which they call Succod, 
in remembrance that it was in cabins that they dwelt afler they left Egypt. 

The 25th of Casleu is the festival of Hanuca, in remembrance of the victory the 
Maccabees gained over the Greeks. 

The 11th of Adar they celebrate the Purim, to commemorate the day Esther 
saved tlie people of Israel from the conjuration of Aman.(3) 


CHAPTER VIII. 

LEGISLATORS AND LAWS OF THE MOST CELEBRATED 
NATIONS, 

FROM THE TIME THE HEBREWS LEFT EGYPT TO THE FOUNDATION 
OF THE ROMAN EMPIRE. 


/. The two Mercuries^ and the Laws of the Egyptians. II. Distribution of 
Justice. III. Minos, andtheLaws of the Cretans. IV. Lycurgus, and 
the Laws of Sparta. V. Draco and Solon, and the Laics of Jlihens. VI. 
Principal Laws of Solon. 

I.—The two Mercuries, and the Laws of the Egyptians. 

The Egyptians were the first who modelled their laws on those of Moses. Their 
first legislators were two Mercuries; the most ancient was known under the name 
of Theut, who reigned at Thebes; the other was the successor of Mocris, who 


(1) EKodus, cli. 19. 

(2) Leviticus, ch. 23. 

_ (3) Many of the interesting customs of this ivonileiful people ought to he noticed here, but the 
limits of this work will not allow it, such as their notions about dreams, which have passed to all 
Asiatic, American and Germanic tribes; their houses, of which they always leave some part un- 
iinished in this land of exile; their beds, which they never set cast or west, for the respect due to 
Jerusalem and the temple, which were in that position. The commemoration of their holidays 
and their customs stand as living proofs that the events marked in their books have really 
taken place. See a celebrated work, entitled “ The Ceremonies and Customs which arc this day 
observed by the Jews,” written in the Italian language, in 1637, by Leon de Modenc, rabbi of 
Venice. 
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reigned some lime after the death of Moses. These laws were promulgated about 
fifty years after tlie Jews liad left Egypt.(l) Tliis prince collected and compiled, 
in forty-two books, all that regarded the religious civil, and criminal laws. 

IT.—Distribution of Justice, 

Justice was distributed in the three towns of Thebes, Memphis, and Heliopolis, 
during all the time that Egypt was governed by shepherd kings; but Heliopolis, 
having shaken oil'its yoke, Ainasis, who was its first king, aftewards introduced 
new laws, and created a tribunal, composed of thirty magistrates, of which ten 
were taken in each of the three towns. One of them approached more familiarly 
the person of the prince. He presided at the councils, having a distinguished dress, 
and an image of truth, ornamented with diamonds, suspended to his neck by a 
gold chain. That image represented a woman without eyes. When the president 
took it, it was the signal that the court had begun its sittings. 

’The laws of Amasis were contained in eight books, which were placed under 
the eyes of every one of the magistrates when they held their meetings. Some of 
these laws were relative to religion ; the others contained their civil and criminal 
laws. 

As by the Mosaic code, the wilful murderer suOTered death j but the Egyptian 
laws were more severe in many other respects: the false swearer, the slanderer, 
the one who would allow a murder to be committed when he could prevent it, 
were also put to death. 

The kings themselves were subject to the laws. 

The ancient Egyptians entertained very great ideas of the happiness of a future 
life. They looked upon the present existence on earth as a passage leading to 
immortality, and that the tomb was the first step towards a place of real and per¬ 
petual happiness. In consequence, they dreaded nothing more than to be deprived 
of the ordinary sepulture, which was the punishment of a tyrannical administra¬ 
tion, or of sinful conduct. At the death, the public prosecutor caused the body to 
be brought before the people, who were the natural judges of the memory of all, 
and there to be judged. No considerations could dispense with the law, and a 
guilty king knew before hand that his remains would never enter these magnificent 
sepulchres,—the wonders of the world, built by the people for their meritorious 
princes,—no more than his guilty subject could pretend to the humble tomb of his 
ancestors.(2) 

III. — J\/Iinos and the Laws of the Cretans. 

The laws of the Cretans are of about the same antiquity as the first laws of the 
Egyptians. 

Minos, the successor of Jupiter Asterius, king of the Cretans, was their first 
legislator. His laws were not transmitted to posterity, but they were held in great 
repute. It is maintained by ancient historians, says Terrasson, that, like those 


(1) Terrasson, Histoire de la Jurisprudence Romaine. 

(2) Rollin, Histoire Ancienne, vol. 1, from page 58 to page 106. 
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of tlio Egyptians, they were modellcil upon those of Moses. But Minos did not 
follow the Hebrew.legislator in all his laws. lie established the community of 
meals; ho ordered that the children should bo brought up and educated together 
in a public manner: that was not the law of the Hebrews. 

Minos gave to the promulgation of his institutions an air of mystery, with the 
view of impressing on the people a greater respect for them. He published that 
he had received those laws from Jupiter himself, with whom he pretended to have 
secret communications every nine years.fl) 

IV. — Lycurgus, and the Laws of Sparta. 

About seven hundred and twenty years before Christ, Lyenrgus succeeded his 
eldest brother, king of Sparta, and reigned a few months; but as soon as he was 
informed that his brother’s widow had been left with child, he abandoned the 
crown, became the tutor of his nephew, and governed the kingdom, until he thought 
that he might with safety leave the authority in the hands of his pupil. 

Like Minos, he instituted the public meals, ordered that the children should be 
brought up and educated, publicly and together, as one family; that they would be 
considered the children of the state, so that a weak or vicious father should not 
make of his son a fool or liberline.(2) 

He then visited the most distinguished nations, for their politeness and the sound¬ 
ness of their public institutions, to improve those of his own country, particularly 
Egypt and the Island of Crete, of which the wise severity of the laws pleased his 
character. He passed through the voluptuous nations of Asia, and found in their 
frivolous magnificence and luxury a destructive seed of all good institutions. 

During his absence, all in Sparta became in a state of confusion, the common 
results of an ill organized government. The calamities of anarchy were dreaded 
both by the king and his subjects. They recalled Lycurgus, as the only resource, 
and invested him with the most unlimited power. He then totally reformed the 
institutions of his country. He established a senate of twenty-eight members, 
taken among the most learned, the most wise, and the most virtuous of the country. 
Lie invested that .senate with an authority equal to that of the king, so as to esta¬ 
blish a salutary balance in the public weal, which heretofore was constantly 
vibrating, either in favour of tyranny or of popular confusion.(3) 

He gave to the people the right of assembling, and the power of confirming or 
rejecting the laws proposed by the king and the senate. Yet a more difficidt 
change was to be performed. All the lands in Sparta were in the possession 
of a few individuals: he caused them to be equally divided amongst all the fami¬ 
lies of the commonwealth. To keep the equality of riches, he proscribed the use 
of gold and silver coins, and gave such a base value to that of iron that no one was 
tempted to accumulate such a burthensome article. 


(1) Terrasson,_Histoirc tie la Jarisprudence Itomaine, page 16. 

(2) Lycurgus instituted public dances: one of tliem called the dance of ridicules, was found 
existing amongst the Hurons and Iroquois Indians of Canada. This dance, and its object, 
are mentioned in the beginning of the second volume of this work. 

(3) Plutarch’s Life of Lycurgus. 
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Having given all his days for his coiinliy, he died for it. Having completed liis 
designs, he called the Spartans together, and made them swear not to change any 
thing belonging to the laws before ho had returned. He left Sparta for Delphi, 
where he allowed himself to die by starvation, so as to take away from his coun¬ 
try all hopes of liis return, and thus to render Ids institutions permanent. 

V.—Draco and Solon, and the Laws of JHhens. 

Antiquity presents two other extraordinary legislators, who imposed their laws, 
not only on Athens, but oven on Romo. Tlie first is Draco.(l) He found Athens 
in a state of groat confusion and sedition. That city, which afterwards became 
the school of eloquence and politeness, had been governed by chiefs, or kings, who, 
following no other rule but that of their caprice, had at last been expulsed. Intes¬ 
tine wars followed. Draco undertook a general reform. He had to contend both 
with anarchy and the ferocious character of the people he had to govern. All 
obstacles vanished before his genius and his determination. He began by esta¬ 
blishing, as the foundation of his criminal code, that the least prevarication against 
the law deserved death: so there were no degrees of punishment: death for all: 
even the man who used a horse, without the permission of the owner, was put to 
death as if he had stolen it. The idlers, or those who passed their life without 
working, received the same punishment—first, because they did not fulfil their 
duty towards the commonwealth, and, secondly, because idleness is the cradle of 
debauchery and crime. 

He authorized every citizen to kill a murderer, likewise the one who should 
return from his exile before the lime, and the one found in a criminal intercourse 
with either his wife, his mother, his daughter, or his sisler.(2) 

Solon. 

About six hundred and thirty-nine years before Christ, Solon was born of 
one of the most ancient families of Athens. His father having diminished his for¬ 
tune, Solon was obliged to have recourse to commerce, which was in the greatest 
honour in his lime. It served liim, particularly in placing him in a situation to 
travel, and to acquire iisefid information amongst foreign nations. By that means 
he obtained a knowledge of the sciences that can form a moral philosopher and a 
wise politician. 

Athens had carried in its bosom for a long lime a course of disorder and con¬ 
fusion, by the extreme disproportion of fortune. The rich possessed all: the poor 
had nothing to resort to but despair. A revolt was at hand, and the liberty of 
Athens on the brow of a precipice. Solon was the only one who could save the 
republic. The people invested him with the necessary authority to perform the 
task: he accepted the mission, and was successful. He begun by eradicating the 
evil at the root j did what was most useful, and with the least possible injustice. 


(1) A.M. 3378; B. C.626. 

(2) Terrasson, Histoirc de la Jurisprudence Romaine, paf 
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Tlia poor had nothing: the rioh had oppreusod lliem with excessive interest, 
which had pai'tly paid their debts: Solon abolished the rest. The rich Wer^) dis¬ 
satisfied, and the poor clamourous, because Solon lind not, like Lycurgus, divided 
the lands amongst all the families. But Solon was vviscj learned, firm, and just, 
and was satisfied that having pleased no one, he had done justice to all. 

He divided the people into four classes, and proscribed the rank each class 
should hold in the republic. He ordered that the public charges should continue 
to be held by the most wealthy ; and those who supported themselves by their 
daily labour were invested with the right of confirming or rejecting what had been 
discussed in the areopagus and in the scnato.(l) 

That right seemed in the beginning to bo of little importance, but in time became 
so, and rendered the people, in fact, the masters of all the alTairs of the republic. 
He augmented the authority of the areopagus; fixed the number of the members 
of the senate to four hundred, which ho caused to be taken from the four classes 
of the citizens, and then caused his laws to be enacted. Tlie following are among 
the most remarkable: 


FI.—Principal Laws of Solon, 

First—The law by which women were forbidden to bring rich dotations to their 
husbands, to prevent the sanctity of matrimonial union degenerating into an affair 
of traffic and interest. 

Second—The law which allowed those who had no children, to will their pro¬ 
perty to strangers. 

Third—The law that ordered an equal division of property amongst the children, 
and precluded in that case the parents from making wills. 

Fourth—The law that obliged every citizen to have a trade, and relieved the 
children from tlie obligation of maintaining their parents in their old age, if they 
had neglected their duty in procuring them one. 

Fifth—^The law that obliged the areopagus to inform itself how every one pro¬ 
vided for his subsistence, and intrusted the magistrates rvith the care of the property 
of widows and orphans. 

SLxth—The law that revived that of Draco against idlers. 

Seventh—The law that permitted the killing of the adulterer taken in the act. 

Eighth—The law that obliged young men to stand up before the ancients, through 
respect for their old age. 

He made no law against sacrilege, because that crime was not known at Athens, 
nor against paracide, because nature had so much horror of it that he thought 
its commission impossible. He was asked if he had made the best laws possible. 
He answered, V No, but those the most consonent with the circumstances.” 

When he had completed his laws, he called the Athenians together, and made 
them swear to observe them for .one hundred years, and then he left Athens, 
and travelled. On his return he had the grief to see Athens once more in a state 
of confusion and anarchy. Pesistrate, taking advantage of the broils of the people, 


O) That caused the Scythian Anaebarsia to say, that at Athens the wise deliberated and that 
the fools decided. 
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usurped the sovereign power. When Solon found that he had no hopes of reviv¬ 
ing the liberty of his country, ho hung his arms in front of Ids house, and left Athens 
for Cyprus, where he tcr.idnated his honourable life with one of the kings of that 
Island. 

Plutarch and Cicero say that in their time many of the laws of Solon were in 
full force at Rome. They have been incorporated in the laws of the twelve tables 
of the Romans, and some of them have been transmitted to us with the Roman 
jurisprudence. 


CHAPTER IX. 

STATE OF RELIGION, FROM THE DEATH OF SOLOMON 
TO THE CHRISTIAN ERA. 


Reholoam, and the Idolatry of the ten separated Tribes of Israel. 

The brutal haughtiness of Rehoboam, son of Solomon, (1) made him lose ten 
tribes, whom Jeroboam turned away from tlieir God and from their king. To pre¬ 
vent their return to the king of Judah, he prohibited going to sacrifice at the Temple 
of Jerusalem, and set up his golden calves, to which he gave the name of the God 
of Israel, that the change might seem less strange. The same reason made him 
retain the law of Moses, which he interpreted in his own way, but caused almost 
all its polity, as well civil as religious, to be observed, so that the Pentateuch con¬ 
tinued always in veneration among the seceding tribes. 

Thus was the kingdom of Israel set up against the kingdom of Judah. In that 
of Israel, I.mpiety and idolatry triumphed: all the earth was idolatrous. Religion, 
though often overclouded in that of Judah, still kept some fooling there. 

After the return from the captivity of Babylon, the Jews scattered in divers 
places of Upper Asia, Asia Blinor, in Egypt, in Greece itself, began to shew forth 
among the Gentiles the name and glory of the God of Israel. The Scriptures, 
which were one day to be the liglit of the world, were put into the language most 
known upon earth (the Chaldaic), and their antiquity acknowledged. The Gre¬ 
cian philosophers became sensible that the world was ruled by a God very diffe¬ 
rent from those whom the vulgar adored, and whom they worshipped themselves 
with the vulgar. 


0) A. M. 3029; B. 0. 975. 
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Tho moat enlightened and wisest nations, the Chaldeans, Egyptians, Phoeneciatis, 
Grecians, and Romans, were the most ignorant and blind in the article of religion. 
Who would dare to narrate tho ceremonies offered to their immortal gods and their 
impure mysteries ; their laws, their cruelties, their jealousies, their sacrifices of 
human victims,- crime worshipped, and owned to be necessary to the service of 
their gods j tho hymns that were sung in their honour j tho paintings that were, 
consecrated in their temples, are incredible. Plato, the gravest of their philoso¬ 
phers, forbids drinking to excess, if it was not in the feasts of Radius, and to the 
honour of that god.(2) Another, after severely lashing all unseemly images, 
excepts those of the gods, who choose to be honoured by such indecencies.(3) 
One cannot read without astonishment the honoui’s that were to be paid to Venus, 
and the prostitutions that were established for her worship. Greece, as polite and 
wise as it was, had received these abominable mysteries upon pressing emergen¬ 
cies, private persons and public weals, devoted courtesans to Venus; and Greece 
did not blush to ascribe her preservation to the prayers they put up to their goddess. 
Solon, (who could expect from so great a name so great a scandal), erected at 
Athens a temple to Venus the prostitute, or unchaste love. All Greece was 
filled with temples consecrated to this goddess, and conjugal love had not one. 
Yet they detested adultery, both in men and women ; the conjugal tie was sacred 
among them j but, when religion was in question, they appeared possessed of a 
strange spirit, and their natural light forsook them. 

Nor did Roman gravity treat religion more seriously: they consecrated to the 
honour of their gods the impurities of the theatre, and the bloody spectacles of the 
gladiators, that is, whatever can be imagined most corrupt and most cruel.(3) 

It is true, the philosophers had at last confessed that there was another God be¬ 
side those the vulgar worshipped, but they dared not avow it, one of them excepted: 
that honourable distinction falls upon Zaleucus, the legislator of tho Locriens. In 
the preamble of his laws, he says: 

“Every citizen must be convinced of the existence of a God. It is sufficient 
to observe the order and harmony of the universe, to be convinced that it cannot 
have been formed by chance. Every one must master his soul, purify it, and 
avoid all sins, persuaded that God cannot be well served by the wicked: virtue 
alone, and a disposition always to do good, can please him. We must try to bo 
just, both in principles and practice: such is the only mode to become dear to tho 
Divinity. Every one must have a greater fear of what would bring him to igno¬ 
miny than to poverty. 

“ Let every one have before his eyes the hour of his death, that fatal hour which 
we all must expect; the hour wherein the remembrance of our faults will bring 
remorse, and the vain repentance of not having submitted ail our actions to equity. 
Thence each one ought to conduct himself every moment as if it were his last j 
but if an evil spirit invite him to crime, let him throw himself in the arras of vir- 
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fuous people, who will, by the roprosenlationfl of God’s vengeance and his good¬ 
ness, bring him back to the path of virtue.” 

Voltaire, from whom this is taken, after having transcribed the wliole of this 
fragment, exclaims, that antiquity lias presented nothing superior to these lines, both 
simple and sublime, free from enthusiasm and of these gigantic figures so much 
•disavowed by sound sense.fl) 

Socrates delivered it as a maxim, that every one ought to follow the religion of 
his country. 

Plato, his disciple, who saw Greece and all the countries of the world filled with 
an absurd and scandalous worship, does nevertheless lay it down as the foundation 
of his republic, that men are never to make any change in the religion they find 
established, and that they must have lost all common sense should they only think 
of it.” Such grave philosophers, and wlio said such excellent things concerning 
divine nature, did not dare to oppose the public error, and despaired of being able 
to conquer it. When Socrates was accused of denying the gods the public adored, 
he vindicated himself from it as from a crime.( 2 ) 

Plato, speaking of the God who had formed the universe, says that it is forbidden 
to declare him to the people. He protests that ho will never speak of God but 
enigmatically, for fear of exposing so great a truth to ridicule. 

Athens, the most polite and most learned of all the Grecian cities, took for 
atheists those who spoke of intellectual things, and this was one of the reasons for 
which Socrates was condemned. And yet the Jews themselves who knew God, 
and who pretended to be the guardians of his laws and religion, began to mingle in 
religious superstitions unworthy of him. Under the reign of the Asmoneans, and in 
the' time of Jonathan, the sect of the Pharasees arose amongst lbem.(3) They 
acquired at first a great reputation, by the purity of their doctrines and the strict 
observance of the law: their conduct was mild though regular. The rewards and 
punishment of the future state, which they zealously asserted, gained them much 
honour. At last ambition entered among them ; they assumed an absolute power 
over the people j set themselves for arbitrators of learning and religion, which they 
insensibly perverteil to superstitious practices subservient to their interests; and 
the true spirit of the law was in danger of being lost. 

To these evils was added a greater: pride and presumption. Being a chosen 
race, and blessed for two thousand years, they thought themselves of a different 
species from other men. From this pi'inciple, they looked upon the Gentiles with 
an insupportable disdain. To come from Abraham, seemed to them a distinction 
which set them naturally above all others 5 and, puffed up with so noble an ex¬ 
traction, they fancied themselves lioly by nature, an error which still prevails 
amongst them. It was the Pharisees who introduced this opinion, towards the latter 
times. They multiplied external usages without number, and delivei’ed their no¬ 
tions, however contrary to the laws of God, as so many authentic traditions. 
Although these sentiments had never passed by a public decree into tenets of the 


(1) PrearaMe of the Laii-s of Za!eucus~it is the only part wliich passed to posterity; Voltaire, 
Histoire Uiiiverselie. 

fS) Xenophon, Mem. lih. X.; Plato, de leg. V. 

(3) Apol. Soc. Apitd. Plato tt Xenophon ; Up. 2 ad. Dionys; Bossucl, Hist. Univ. Relisioa. 
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synagogue, tlioy insensibly stole in amongst the people, wIjo became disquiet, tur¬ 
bulent, and seditious. 

It was hardly sixty years before Jesus Christ, when Hyreanus and AristobuluSj 
sons of Alexander Jnnncus, fell out about the priesthood, to which the kingdom 
was annexed. This is the fatal moment wherein history fixes the first cause of 
the destruction of the Jews,(l) Pompey, whom the two brothers called to bo 
umpire between them, subdued them both, at the same lime that he dispossessed 
Antiochns, surnamed Asiaticus, the last king of Syria. The kingdom of Judah 
passed from the hands of the Asmoneans into those of Herod, a foreigner. The 
cruel and ambitious policy of that king, who professed only in appearance the 
Jewish religion, alters the maxims of the ancient government; puts every thing in 
disorder; confounds at bis pleasure the succession of the priests; weakens the 
pontificate which he renders arbitrary; enervates the authority of the council of 
the nation, which can no longer do any thing: the whole public power passes into 
the hands of Herod and of the Romans, whose slave he was, and the Jewish com¬ 
monwealth is shaken to its foundation.(2) 

The plan of this work does not admit of entering into minute proofs of what is 
advanced; but, by consulting the authorities referred to in the preceding outlines, we 
will become satisfied that every thing, except God, has had a beginning; that there 
is no ancient history wherein there do not appear, not only in the early ages, but long 
after, manifest vestiges of tlie newness of the world. We see laws establishing 
manners, polishing, empires forming, mankind,—getting out of his ignorance,— 
instructed by experience; arts are invented or perfected. According as men mul¬ 
tiply, the earth is closer and closer peopled: they pass mpunfains and precipices, 
they cross rivers, and at length seas, and establish new habitations. 

The earth, which at first was but an immense forest, assumes another appearance. 
The woods cut down make room for fields, for pastures, for hamlets, for towns, 
and at length for cities. Men learn to catch certain animals, to tame others, and 
inure them to service. Together with animals, they acquire the art of managing 
fruits and plants, and to bend the very metals to their use, and gradually make all 
nature subservient to their power and genius. The first couple had received from 
Heaven the order of peopling the earth ;(3) and has peopled it. God gave to man 
dominion over the fish of the sea, the fowl of the air, and all living anima!s:(4) the 
most fierce of the creation is brought to obey the dictates of his children. Man has 
had only to take possession of the gift; and the natural intellect of the most simple 
has been sufficient to use it to advantage. ‘ It is not to the polished Greeks and Ro¬ 
mans that mankind is indebted for the discovery of the most useful arts and sciences : 
we owe the first observations which brought them to light to savages, obscure men, 
or uncivilized nations. It is they that have procured for us the use of bread, wine, 
medicinal herbs, domestic animals, the method of melting and bending metals, the 
manufacture of linen, the art of dying, and all that is most useful and agreeable in 
human life. 


(1) Josephus’ Judaic Antiquities, XIV. 8, XV. vol. 1, bell. Jud. 4, 5. 

(2) Bossuet, Histoire Univcrsellc, suite de la religion, vol. 1, page 254 ct 255. 

(3) Genesis, ch. 1, v. 28. 

(4) Ibid. 
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STATE OF RELIGIOUS INSTITUTIONS. 


Modern Europe glorifies itself in its discoveries j but the art of printing, to whicli 
its philosophers look for immortality, has been discovered by a man so little known, 
that many towns in Germany, in Holland, and even in China, claim the honour of 
the invention. 

Galileo could not have calculated the weight of the air had not a fountain maker 
observed that water could not ascend more than thirty-two feet in the tubes of his 
aspiring pumps. 

Newton would not have read in the heavens without the assistance of children, 
in Zcland, who, playing with the glasses of a spectacle-maker, found the first tubes 
of the telescope. 

European artillery would not have subjugated America had not a monk, by 
chance, found the composition of gunpowder. 

Whatever glory Spain claims for having discovered a new world, savages from 
Asia had covered it with nation and empires long before Christopher Columbus 
was born. 

Academies may accumulate machines, systems, books, eulogiums, the principal 
praise is due to illiterate men, who have furnished the first materials.( 1) 

But now, with a new age, a new series of extraordinary events opens upon us. 
With the Roman commonwealth, which swallowed up all the empires of the uni¬ 
verse, whence have sprung the greatest of the world,—among them France and 
England, who have transmitted to us its admirable laws. 

Nothing so much maintained the peace of the empire as the order of justice. 
The ancient republic had established it; the emperors and the sages explained it 
upon the same foundation 5 all the people, even the most barbarous, regarded it 
with admiration; and thereby was it chiefly that the Romans were judged worthy 
to be masters of the world. In fact, if the Roman laws have appeared so sacred 
that their majesty still subsists, notwithstanding the ruin of the empire, it is because 
good sense, which controls human life, reigns throughout the whole, and that there 
is nowhere to he found a finer application of natural equity. 


(1) See Bernardin da St. Pierre, Etudes de la Nature, toI. 1, page 40, 41. 
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CHAPTER X. 

OUTLINES OF THE RELIGIOUS, POLITICAL, AND LEGAL 
HISTORY OF THE ROMANS, 


I. Remus and Romulus, iheir origin. II. Exposed on the borders of the Tiler. 
III. They restore their Grandfather to the Throne of Alba. IV. They 
look for a Sheltering Place. V. Foundation of Rome—Death of Remus. 
VI. A form of Government is established—the Romans obtain Wives. VII. 
The Sabines become the Allies of the Romans. VIII. Romulus murdered. 
IX. His Apotheosis. X. Ji'uma Pompilius. XI. Tullus Hostilius. XII. 
Ancus Marlius. XIII. Tarquinus Prescus. XIV. Scrvius Tullius. 
XV. Tarquin the Proud—Downfall of Roylty. 

I.—Remus and Romulus, their origin. 

About seven hundred and fifiy-tvvo years before tlie common era, Numefor, 
king of Alba, was dispossessed of his kingdom by his brother Amulius, who, fearing 
that Numetor might one day find an avenger in some of his descendants, con¬ 
demned him to have no posterity, by forcing Rhea Sylvia, his only child, to become 
a vestal. 


II.—Exposed on the borders of the Tiber. 

The precaution of the usurper was useless: Sylvia gave birth to two sons, Remus 
and Romulus. Amulius ordered one of his guards to throw them into the Tiber. 
The guard only exposed them on its borders, where one Faustulus found them, and 
brought them up as his own children, and his wife, Laurentia nursed them. This 
woman, on account of her dissolute life, had received the surname of Lupa (the 
she wolf): that gave rise to the fable, that Remus and Romulus had been nursed 
by a she wolf. 

III.—They restore their Grandfather to the Throne of Alba. 

Their daring and enterprising character soon made them known. One day as 
Amulius’ shepherds were carrying away some of Numetor’s herds, they fell upon 
them and rescued the herds 5 inflicted some summary punishment on the shep¬ 
herds, who sometime after succeeded in bringing Remus before Amulius, who sent 
him to Numetor to be punished. Meanwhile, Faustulus informed Numetor of all 
the circumstances relating to the birth of Remus and Romulus; they were 
acknowledged as the grand-children of Numetor. Remus was set at liberty, which 
he would otherwise soon have recovered, for Romulus had already placed himself 
at the head of a gang of vagabonds, and was entering the town, when Remus 
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informed him of Iheir origin. They instantly formed tlie resolution to overthrow 
the usurper, and to restore their grandfatlier to the throne of Alba, and their pro¬ 
ject w'as executed ns soon as formed. 

IV>—They look fur a Sheltering Place. 

The two brothers then left Alba, always at the head of bandits, outlaws, robbers, 
and other bad subjects, and looked for a place where they roiihl both establish them¬ 
selves, and be protected against their neighbours, whom they intended to pillage. 

V-—Foundation of Rome—Death of Remus. 

They stopped at the place where Rome was since built. It was not long before 
a quarrel arose between the brothers: Romulus killed Remus, and remained the 
only chief of the gang, which considerably increased with persons of all sorts 
gathered together, who had come to seek freedom and impunity in the asylumn 
Romulus had opened to all comers. He trained this wild people in the spirit of 
attempting, and to carry everything by force. It is by this means that he obtained 
the very women they afterwards married. 

VI .—./f form of Government is estaUished—the Romans obtain Wives. 

Romulus then thought seriously of establishing a permanent form of government. 
By degrees he established order, and restrained the spirit of the people by salutary 
laws. He begun with religion : he looked upon it as the best foundation Of em¬ 
pires ; he made it as solemn and modest as the darkness of idolatry would permit. 

He divided the lands into three parts; the first was consecrated to the service 
of the gods ; the second was destined to defray the public expenses; and the third 
was divided into thirty equal portions, according to the number of wards which 
composed the total number of the citizens. 

The inhabitants of Rome were also divided into three separate orders: the patri¬ 
cians, or fathers, the knights, and the plebeans, or common people. Romulus 
established a senate, or council, of one hundred, chosen from amongst the patri¬ 
cians ; reserved to himself but a small portion of power, or rather little was left to 
him, for it is not to be supposed that it proceeded from a spirit of moderation on 
his part. 

The senate was to digest and propose all affairs; some it settled sovereignly 
with the king, but the more general were referred to the decision of I, he people. 

Meantime the Romans had no wives. Romulus sent deputies to the Sabines, 
and other neighbouring nations, to demand some; but .this new people was so 
badly famed that the deputies succeeded nowhei'e. 

Romulus resolved to have revenge for the contempt of his neighbours, besides 
to obtain wives: he caused solemn games to be played in honour of Neptune. 
As it was expected, the Sabines and other surrounding nations came to see them : 
they were well received; but during the performances, the Romans, svyord in hand, 
fell on this assembly, carried off tlie girls, and sent their fathers .a^td mothers home. 

After many useless tears and .screams, the girls pacified them^lves, and got 
accustomed to their husbands, from whom they had received as fair treatpient as 
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they could expect. A war was naturally to follow such a manifest violation of 
the rights of hospitality. With this war begun the fortunate destiny of Rome. The 
Cenenians, the Crustumeniens, and the Antemnates, were vanquished, and became 
Roman colonics j but the most powerful, the Sabines, remained to be conquered. 
They treacherously, in their turn, introduced themselves into the now city. The fate 
of Romo was on the brink of ruin, when the Sabines saw with astonishment their 
daughters, having become the wives of the Romans, supplicating their fathers, their 
Brothers, and their husbands, to lay down their arms. This unexpected event 
disarmed the most furious: peace was concluded. 

VII,—The Sabines became the Allies of the Romans. 

The two people became so intimately blended together that the most part of the 
Sabines became Roman citizens. Their king, Tulius, governed in common with 
Romulus, until the former was murdered by some of his personal enemies, and 
Romulus remained the only king of the Romans. He then attempted to increase 
his authority. 

VIII.—‘Romulus Murdered. 

The senators, fearing that their government should become purely monarchical, 
and finding that Romulus was already too imperious, tore him to pieces in a storm 
which had suddenly arose during one of their assemblies. He was then fifty-five 
years old, and had reigned thirty-two.(l) 

IX.—His Apotheosis. 

As the people were forcing the senate to inform them of the fate of their king, 
one Proculus, bribed by the senators, swore before the nation, that he saw Romulus 
descending from heaven, and declared to him that he had been received amongst 
thfe gods, and that in this quality he required divine worship. The senators were 
the first in erecting altars to the one they had murdered. The Romans were igno¬ 
rant, hence credulous and superstitious: their clamours were silenced, and they 
believed the story. Thus Romulus became one of their gods. 

X. —Kuma Pompilius. (A. M. 3290). 

Numa Pompilius, their second king, in a long and profound peace, finished the 
forming of the manners of the Romans, and in settling their religion, upon the same 
foundation which Romulus had laid. 

XI. —Tulius Hoslilius. {A. M. 3333). 

Tulius Hostilius established, by strict regulations, military discipline and the 
orders of War. 

XII - Incus Martius. {A. M, 3378). 

Ancus Martius, his successor, mixed with the military practices sacred ceremo¬ 
nies, in order to render the martial art venerable and religious. 


(1) Plutarch’s Life of Romulus; Bossuet, Histoirc UnircrscIIc, A. M. 
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XIII ,— Tarquinv! Priscus. (,/l.M, 34'26), 

After him, Tnrquinus Priscus, to make creatures, augmented the numher of the 
senators to three hundred, vvliere they remained many ages ; and he began great 
works to promote public conveniency amongst tlie people, 

XIV.—Servius Tullitts. {.ft. M. S448). 

Servius Tullius projected the establishment of a commonwealth, under llie com¬ 
mand of two annual magistrates to be chosen by the people, but did not succeed. 

XV .— Tarquin the Proud—Downfall of Royalty. (JI..M, 3493). 

In hatred of Tarquin the Proud, who had rendered regal authority odious by 
his oppressive violence, and by the letydness of Sextus, his son, who gave the 
finishing stroke by dishonouring Lucrelia, who killed herself not to survive to her 
honour^—her blop,d, and the harangues of Brutus, spirited up the Romans,— 
Royalty was abolished, with horrid execrations against any who should attempt ta 
restore it j and Brutus made the people swear eternally to maintain their liberty. 


CHAPTER XI. 

OUTLINES OF TRE HISTORY OF ROME. 


1. Consular Government. II. Establishment of Tribunes. Ill, Decemdrs 
Established. IV. Prindpal Laws of the Papyrian Code. V. Division of 
the Laws of the Twelve Tables. VI, J1 few of the Prindpal Laws of the 
Twelve Tables, VII. The Decemvirs Expelled. VIII. Battle of Cheronea 
—first Exploits of Alexander. IX. Alexander and Darius. X. The 
Empire of Alexander is Divided. XI. All yield to the Romans. XTT. 
First step towards the Downfall of the Roman Empire. XIII. Julius 
Cesar Subdues the Gauls and almost all the World. XIV, He is Murdered. 
XV. Battle of Actium. XVI. Angus Cesar—General Peace—The Temple^ 
of Janus is Shut—Jesus Christ comes into the World. 

1.—Consular Government. (A. M. 3495), 

The kings being banished, the consular government was established upon the 
plan of Servius, but it was soon weakened by the jealousy of the people. In the 
first consularship, P, Valerius, the consul, celebrated for his victories, was sus- 
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pected by liia fellow citizens, and to satisfy them lie waa obliged to enact the law 
which allowed an appeal to the people from the senate and consuls, in all cases 
wherein the punishment of a citizen was concerned. 

IL—Eslablishmmt of Tribunes. (A, M. 3511). 

Rome, which had so gallantly defended herself against foreign powers, was 
hardly strong enough to defend her.self against her own people. The jealousy had 
revived between the patricians and plebeians; the consular power, though already 
moderated by thO Valerian law, seemed still exorbitant to a people so jealous of 
their liberty. They seceded to the Aventine Mount; violent overtures proved 
fruitless; nothing could bring back the people but the calm remonstrances of Me- 
nenius Agrlppa, who was, however, necessitated to find some lenetives. He 
granted to the people tribunes to defend them against the consuls. The law which 
instituted this new magistracy was called the sacred law. Such was the rise of 
the tribunes of the people. 

Meantime, these new magistrates, given to the Roman people to protect them 
against the consuls, formed new divisions in the city. Rome, formed under the 
kings, wanted the laws necessary for the constitution of a good republic. The 
reputation of Greece, still more celebrated for its government than for its victories, 
prompted the Romans to take from thence their patterns, so they sent deputies to 
study the laws of the cities of Greece, and especially those of Athens, which were 
the most congenial to the state of their infant republic. 

///.—Decemvirs Established. (A. M. 3553), 

Upon this model, ten absolute magistrates, created the year after, under the 
name of decemvirs, digested the laws of the twelve tables, which,—combined with 
the laws made under the kings of Rome, which were imbodied in one volume 
by a jurist named Papyrian,—the people, through gratitude, called the Papyrian 
code, are the foundation of the Roman law of the twelve tables, a model of preci¬ 
sion, says Montesquieu. 

/F .—Principal Laws of the Papyrian Code. 

1. It will be a crime to believe that God has the form or figure of any created 
things. No image will be made to represent the divinity. 

2. Public worship will not be mixed with the fabulous ceremonies of other 
nations.(3) 

4>. The king shall preside at all sacrifices. 

5. None but the patricians will fulfil sacerdotal dignities. 

8 . Let law processes be suspended on holidays. 

9. Meetings of citizens during the night are forbidden. 

15. The people will vote in all public affairs. They will chose the magis¬ 
trates. No war will be undertaken, no peace will be concluded, without their 
consent. 
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10. The murderer slmll sufibr death ; accidental homicide \vill bo puniahed by 
a fine. 

21. The husband will obtain a divorce from his wife if she have poisoned her 
children, fabricated false keys, or committed adultery ; but should the husband 
otherwise repudiate her, he will be deprived of all his property, one half whereof 
will be given to his wife, the other half confiscated, and he rvlll be devoted to the 
gods of hell. 

33. Good faith must be the basis of every contract. 

V. — Division of the Laws of the Twelve Tables^ 

1. Concerning legal proceedings. 

2. Delays, exceptions, defaults, robbery. 

3. Deposit, usury, interests, rights of creditors. 

4. Paternal power and marriages. 

b. Formalities of wills, order of successions and of tutorships. 

6 . Sales, possessions, prescriptions, and revendicatlons. 

7. Crimes and damages. 

8 . Congregations and trades. 

9. Public law. 

10. Solemnities of oaths and funeral ceremonies. 

11. Supplement to the first five tables. 

12. Supplement to the five last. 

VJ.—^few of the Principal Laws of the Twelve TaJtUs. 

1. Follow without delay before the judge the party who will summon you. 

5. If the adjourned find a respondent let him go. 

6 . None but the rich will be allowed to answer for the rich, as for the poor any 
one vyill do. 

7. The setting of the sun must put an end to all contestations. 

8 . The parties will be present during the pleadings. 

14. The thief taken in the act shall suffer death. 

18. A compromise made between a thief and the person he has robbed will be 
legal and binding. 

19. No prescription for a stolen article. 

20. No more than one per cent, interest will be allowed, under a fine of four 
times the amount. 

22. No prescription in favour of strangers. 

23. The debtor who will have confessed his debt shall have thirty days to,pay it. 

24. If the debtor then refuse payment, and do not give security, his creditor 
may put him in chains, but will give him one pound of flour per diem. 

32. The will of the father of a family, relative to his property and the tutorship 
of his children, will be the law after his death. 

35. His debts will be paid in proportion to the share each will have in his estate. 

36. Should he die without a will, the nearest relative of the children will be 
their tutor. 
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38. Every convention must bo executed according to the terms In which it has 
been made. The vendor wiil guaranty all what he will have mentioned, and 
should the description not correspond with the thing, he will pay double the value 
of the object sold. 

39. When one will cause his property to pass into other hands, the terras he 
will make use of will be the law. 

41. A thing sold and delivered shall become the property of the purchaser when 
he has paid for it, only. 

42. Real estates will be prescribed after two years’ possession, and personal 
property within one year. 

45. The presumption will be always in the favour of the possessor, and in case 
of slavery in favour of liberty. 

46. Should you find that your neighbour has used some of your timber in his 
building, you will be entitled to double the value thereof, but not to destroy the 
house so as to take away your properly. 

47. Should cattle cause any damage in a field, tlie master will pay damages or 
give up the cattle. 

51. Should any one, during the night, destroy the wheat of others, he shall be 
hanged to death. 

52. Whoever will maliciously set fire to the house of another, or to a stack of 
wheat near the house, wiil be burned. 

53. Let the one w’ho will have maimed another be punished by the lex 
tabionis. 

56. Whomsoever will have, by his speeches, by injurious verses, or otherwise 
defamed the reputation of others, will be punished by cudgelling. 

58. Anyone who will refuse to give ewdence in a case where he will have been 
taken as a witness, shall be noted of infamy, and will never be allowed to bear 
testimony. 

59. Every false swearer shall be precipitated from the top of Mount Tarpeius. 

61. The one who will have prepared poison, or caused it to be taken, will be 
put to death. 

62. The paricide will be thrown into the river, the head covered with a veil, 
and the body sewn in a leather bag, 

74. No privileges are to be granted to Individuals. 

75. Not only the debtors who will have been set at liberty, but also foreign 
rebellious subjects who shall have returned to their duty, will be put in possession 
of their former rights, as if they had constantly been faithful. 

76. Nothing shall be decided In regard to the life or condition of a Roman citi¬ 
zen, unless it shall be in the commices, or centuries (hundreds).(l) 

77. Any one who will seditiously assemble during the night shall sufier death. 

78. Every one who will incite strangers to declare against Rome will sufier 
death. 

79. Should-a judge, or arbiter, receive any money to render a favourable judg¬ 
ment, he shall sufier death. 


(1) This-seems to bo the real origin of juror*. 
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8 .‘I. Let excessive pomp bo banished from funeral services. 

07, The land of sepulture shall never bo prescribed, &c. 

The laws of the (wclvc tables, says Cicero,(1) present an image of antiquity* 
By them vvj learn tlio terms that were formerly in use—the rules of the police and 
establishments made for public utilily-^even most sublime philosophy will receive 
sound lessons by those laws; and should the whole world join against my opinion, 
I cannot disguise what I think, that the laws of the twelve tables appear to mo to 
be preferable to all the libraries of the philosophers. 

The people, charmed with the equity with which the decemvirs had composed 
these law.s, sud’ered them to engross the supreme power, which they used in a 
tyrannical manner. 

F//.— T/ie Decemvirs Expelled. (Jl. M. 3555). 

Great commotions were now occasioned by the incontinence of Appiiis Clau¬ 
dius, one of the decemvirs, and by the murder of Virgina, whom her father preferred 
to kill with his own hand than to sutler her to be prostituted to Appius’ passion. 
The blood of this second Lucretia roused the Roman people, and the decemvirs 
were expelled. 

Unfortunate times succeeded. Cimon, son of Methridates, general of the Athe¬ 
nians, reduces Artaxerxes, king of Persia, to make a shameful peace. Despaired 
of conquering the Greeks by force, Artaxerxes now considered only how to profit 
by their divisions, which were come to a great height between'the Athenians and 
Lacedemonians. These two states, by the jealousy of each other, divided all 
Greece. Pericles, an Athenian, commenced the Peloponesian war, which lasted 
twenty-seven years, and terminated to the advantage of Lacedemon. 

During these times the Gauls entered into Italj', and remained seven months 
masters of Rome, when, being called elsewhere, they withdrew, loaded with booty. 

FII/.—Battle of Cheronca—first Exploits of Jllexander. (Jd.M.ZQisO), 

During the broils of Greece, Epamlnondus signalized himself by his equity and 
moderation as much as by his victories. Under so great a general, the Thebans 
are victorious, and the power of Lacedemon is humbled. That of the kings of 
Macedon begin with Philip, the father of Alexander the Great. Notwithstanding 
the opposition of two kings of Persia, and the still greater difGculties created in 
Athens by the eloquence of Demosthenes, a powerful defender of liberty, that vic¬ 
torious prince, in the space of twenty years, subjected all Greece, where the. battle of 
Cherones, which he gained over the Athenians and their allies, gave him an abso¬ 
lute power. In that famous battle, whilst he broke the Athenians, he had the 
joy to see Alexander, at the age of eighteen, plunge through the Theban troops, 
notwithstanding Epaminondas’ discipline, and among others the sacred troop 
called the Friends, which thought itself invincible. Thus, master of Greece, and 
supported by a son of so great hopes, he meditated nothing less than the ruin of 
the Persians. But their overthrow was reserved for Alexander. 


(1) Cicero, de Oraterr^ lib. 1} TenraHoa, Hiateire de Ii Jurisprudence Benaine, page 83, ,> 
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In tlie m'uist of tho solemnities of a second marrlogo Pliilip was nssassiimtod. 
The same year, Arses, Icing of Persia, was killed, and gave tlie kingdom to Darius. 

IX.—Alexander and Darius. (.^. A/. 3605). 

Thus two bravo kings began to reign together, Darius and Alexander. Tlicy 
looked upon each other with a jealous eye, and seemed born to dispute the empire 
of the world. But Alexander wished to establish himself Ijcfore lie attacked hia 
rival. He revenged the death of his father; he subdued liie rebellious nations 
who despised his youth ; he beat the Greeks, who vainly attempted to shake off 
the yoke ; and destroyed Thebes, where he spared nothing but tho house of Pindar, 
in favour of his o les. Powerful and victorious, after so many exploits, he marched 
at the head of the Greeks against Darius, whom he defeats in three pitched battles; 
enters triumphant into Babylon and Susa ; demolishes Persepolis, the ancient seat 
of the kings of Persia; pushes his conquests as far as the Indies, and returns to 
Babylon, where he dies in the thirty-third year of his ago, A. M. 3660, 

X .— The Empire of .Alexander is Divided. (A. M. 3674). 

During Alexander’s conquests, Romo was engaged with the Samnites, her neigh¬ 
bours, and had the utmost difficulty to reduce them. After his death, liis 
empire was divided. His captains sacrificed to their ambition his whole family; 
nothing was to be seen but bloody battles, and dreadful revolutions. In the midst 
of so many disorders, several nations of Asia minor, and the neighbourhood, set 
themselves free, and formed kingdoms. 

XL—All yield to the Romans, (.d. M. 3956). 

After four hundred and eighty years of war, the Romans, finding themselves 
masters of Italy, begun to turn their eyes abroad. They now conceived a jealousy 
against Carthage, which they thought was growing too powerful in their vicinity by 
its conquests in Sicily, from whence she had made an attack upon Italy. That repu¬ 
blic then commanded both coasts of the Mediterranean, possessed almost all Africa, 
and extended itself on the Spanish side through the streights. Thus, mistress of 
the sea and of commerce, she had seized on the islands of Corsica and Sardenia. 
Sicily' had difficul! 3 >- to defend itself: Italy was too nearly threatened not to be 
alarmed. Hence the punic wars. Every thing yields to the arms of Rome, 
Carthage, reduced to the last extremity, is obliged to pay tribute to Rome, and to 
give up, together with Sicily, all the islands that lay between Sicily and Italy.— 
During all this time intestine wars had desolated Sj-ria, and the Romans suffered 
that rich kingdom to waste itself away, and extended their dominions to the west¬ 
ward, even beyond the Alps. Sextus, having conquered the Gauls, named Salii, 
established in the city of Aix a colony which bears his name to this dayT Fabulus 
subdued the Allobroges and all the neighbouring nations. Thus tlie Roman 
empire gi-ew in greatness, and gradually posses.sed itself of all the lands and seas of 
the known world. 
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XII,—First step towards its Downfall, (Jl.M. 3910). 

But ns fair as tlio face of the republic seemed outward!/ b/ its conquests, as 
disfigured was it by the ambition of its cllizons, and by its intestine broiis. The 
most iiiustrious of the Romans became tlie most pernicious to the pubiio weai. 
Tiie two Graccliij by flattering tlio people, begun divisions which did not end but 
with the commonwealth. 

Whilst Rome protected Capadocia against Methridates, king of Pontus, and so 
great a foe, yielding to tlio Roman force with Greece, which had espoused his 
cause,—Italy, long exercised in arms by so many wars, maintained either for or 
against the Romans, endangered their empire by a universal revolt. Rome felt 
herself at the same time torn by the furious animosities of Maryus and Sylla, one 
of whom had made both the south and the north tremble, and the other was the 
conqueror of Greece and Asia. Sylla, who was styled the fortunate, was too much 
BO against his country, which his tyrannical dictatorship brought into servitude. 
He might well lay down voluntarily the sovereign pqvy^r, but he could not prevent 
the efibet of the bad example he had set. Every one would be master. Sertorius, 
a zealous partisan of Marius, cantoned himself in Spain, and entered into a league 
with Methridates. Against so great a captain force was of no avail, and Pompey 
could find no way of reducing that party but by sowing discord in it. 

Luciillus was getting the better in the East. The Romans passed the Euphrates; 
but their general, invincible against the enemy, could not keep his own soldiers in 
their duty. Methridates, often beat, but never discouraged, was recruiting his 
forces, and Pompey’s good fortune seemed necessary to put a happy period to the 
war. He had just completed the scouring of the seas of the pirates that infested 
them from Syria to the pillars of Herculus, when he was sent against Methridates. 
His glory appeared there at its height. He totally defeated that valiant king j 
subdued Armenia, whither he had fled for refuge, Iberia and Albania, which 
supported him 5 Syria, lorn by its factions; Judea, where the divisions of the As- 
moneans left Hircanus Second but a shadow of power, and in short the whole 
East. But he would not have triumphed over so many enemies but for Cicero, 
who saved Rome from the flames that were preparing for it by Cateline, backed 
by the most illustrious of the Roman nobility. That formidable party was ruined 
by Cicero’s eloquence, rather than the arms of Anthony, his colleague. But the 
liberty of the Roman people was nothing the more secure. Pompey reigned in 
the senate, and his great name made him absolute master of all deliberations. 

XIII.—Julius Cesar Subdues the Gauls, and almost all the World. 

(A.M. 3940.) 

Julius Cesar, by securing the Gauls, obtained for Rome the most useful con¬ 
quest it had ever made. So signal a service enabled him to establish his dominion 
in his country: he wanted first to equal and after to surpass Pompey. 

Then money was the greatest agent in Rome. Crassus fancied that by means 
of bis immense riches he might share the glory of these two great meti as he did 
their authority. He raslily undertook a war against the Partheans, which proved 
fatal to himself and to his country. 
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TIio Araasidao victorioua insulted, with cruel railhrUs^ tlio ambition of the Ro¬ 
mans, and the insatiable avarice of tlieir general. The disgrace of the Roman 
name was not the worst oflbct of Orassus’ overthrow. His power counterbalanced 
that of Pompey and Cesar, whom it Icopt united against their wish. By his death, 
the mound that confined them was broke down. The two rivals, who had all tlie 
forces of the commonwealth in (heir hands, decided (heir quarrel at Pharsalia by a 
bloody battle. Cesar, victorious, appeared in a moment all over the world. In 
Egypt, in Asia, in Mauritania, in Spain, conqueror on all sides, he was acknow¬ 
ledged to be the master at Rome, and in the whole empire. 

XI r.—//e is Murdered. {A. M, 3957). 

Yet, notwithstanding his clemency, Brutus and Cassius looked upon him ns if 
he were a tyrant, and thought to sot their fellow citizens free by murdering him. 
Then Rome fell again into the hands of Mark Anthony, Lepidus, and the young 
Cesar Octavius, grand-nephew to Julius Cesar,'and his adopted son, three insup¬ 
portable tyrants, the history of whose triumvirate and proscriptions cannot yet be 
read without horror. But their tyranny was too violent to last long. They divi¬ 
ded the empire amongst them. Cesar kept Italy, and, changing his former cruelties 
into mildness, he made the people believe that he was drawn into them by his 
■colleagues 5 and the remains of the commonwealth perish with Brutus and Cassius. 

XV.—Battle of Actium. (Jl.M. 3968). 

Anthony and Cesar, after having ruined Lapidus, fall next upon each other. 
The whole Roman power puts to sea; Cesar gains the battle of Actium; the 
forces of Egypt and of the East, which Anthony had brought with him, are dis¬ 
persed ; all his friends abandon him, even his Cleopatra, for whom he had lost 
himself. Herod, the Idumean, who owed every thing to him, is forced to submit 
to the victor, and maintains himself, by this means, in possession of the kingdom 
ofjudea. 

Every thing yields to Cesar’s fortune. Alexandria opens her gates to him— 
Egypt becomes a Roman province—Cleopatra, despairing of being able to preserve 
it, kills herself after Anthony. 

XVI. Angus Cesar—General Peace—The Temple of Janus is Shut—Jesus 
Christ comes into the World. (A.JH. 4000). 

Rome opens her arras to Cesar, who, under the name of Augustus and the title 
of emperor, remains sole master of the empire. He subdues, towards the Pyrenees, 
the revolted Cantabrians and Asturians, Etheopia sues for peace. The Perthians, 
in fear, send him back the standards taken from Crassus, with all the Roman pri¬ 
soners. The Indies court his alliance. The Rheti and Grisons feel the force of 
his arms: their mountains cannot defend them. Parmonia acknowledged him— 
Germany dreads his force—the 'VVeser receives his laws—victorious by sea and by 
land—the world is in peace—the temple of Janus is shut—and Jesus Christ comes 
into the world. 
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CHAPTEH XII. 

EVENTS OF THE SEVENTH AND LAST AGE OF THE 
WORLD. 


I. Birth of Christ.(l) II. Death of Herod. III. Death of JIugusius. IV. 
Tibenus. V. Formation of the Church-Death of Christ. VI. Cali- 
^la and Claudius. VII. Council of Jerusalem, its Promulgation. VIII 
^ero. IX. Vespasian. X. Titus-Jerusalem Burned. XI. Dometian 
his Persecutions. XII, Jferva and Trojan. XIII. Mrien, he Unbuilds 
Jerusalem, but Banishes the Jews. XIV. Monius Pius, and Marcus 
.durelius. XV. Comodus and Pertinax. XVI. The Empire put up at 
.^dion—a Lawyer buys it. X VII. Severus Jlfncanus and Heliogabalus 
AF///. Memnder Severus. XIX. Maximin—the Senate appoints four 
Emperors. XX. Ths Empire is Inundated by Germanic Tribes. XXI 
Blinded amongst Tyrants. XXII. The Franks grow Formidable. XXIII 
Tacitus. XXIV. Probus. XXV. Diocletian and Maximian. XXVI 
Constamtius Chlorus and Galerius. XXVII. Constantine. XXVIII. 
Galerius, his Persecutions and his Death, 


I.—Birth of Christ. 

This epoch is Ihe most considerable, not only for the importance of so great an 
event, but also because it is from that dale that many ages have computed their 
years. It has besides this remarkable in it, that it pretty nearly coincides with the 
time in which Rome returns to a state of monarchy, under the iieaceful empire of 
Augustus. ‘ 

//.—Death of Herod. (Jl. D. 8). 

The birth of Christ was soon followed by the death of Herod, and his kingdom 
was not long in falling into the hands of the Romans. 


Ill—Death of Augustus. 
Augustus ended his reign with great glory. 


IV .— Tiberius. {Jl.D. 

Tiberius, whom Augustus had adopted, succeeded him without opposition, and 
the empire was acknowledged hereditary in the house of the Cesars. Rome had 


'■ Jesus Christ came into the world, but is generally 

allowed that he was born in December, four years before the >ulgar era, in the year of fhe world 
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mucli to suflfor from the cruol policy of Tiberius: the rest of the empire was toler¬ 
ably quiet, Germanious, nopliew of Tiberius, pacified tlio rebel armies—refused 
the empire—boat the proud Armenius—pushed his conquests as far as the Elbe— 
and having attracted, together with the love of those people, the jealousy of his 
uncle, that barbarian occasioned his deatli, either by grief or poison. 

F.—Formation of the Church—Deaih of Christ* 

The times marked by the Hebrew prophets had occurre^.(l) Jesus Christ 
establishes his mission and doctrine. By his miracles, and aAerwards by his death, 
the church is formed—persecution commences—St, Stephen is stoned to death— 
St. Paul is converted. 

VI,—Caligula and Claudius* (*d*2).il)* 

A short time after Tiberius dies, Caligula, his grand-nephew, his son by adop¬ 
tion, and his successor, astonishes the world by his cruel and brutal folly. He 
claims adoration, and commands that his statue be set in the temple of Jerusalem. 
Chereas rids the world of this monster. 

Claudius reigns, notwithstanding his stupidity. He is dishonoured by'Messalina, 
his wife, whom he demands back, after having caused her to be put to death. He 
is next married to Agripina, daughter of Germanicus. 

VII,—Council of Jerusalem, its Promulgation* (*d*D* 50). 

The apostles hold the council of Jerusalem, in which St. Peter speaks the first, 
as he does every where else: the converted Gentiles are there Aced from the cere¬ 
monies of the Hebraic law. The sentence is pronounced in the name of the Holy 
Ghost and the church; St. Paul and St. Barnabas carry the decree of the council 
to the churches. Such was the form of tlie 'first council of the church of Christ.(2) 

, VIIL—JCtro. {A.D.OV). 

The stupid Claudius disinherited Britanicus, and adopted Nero, the son of Agri¬ 
pina. She, in return, poisoned her too easy husband; but her son’s government 
proved no less fatal to herself than to all the rest of the empire. Corbulo gained 
all the honour of his reign by the victories he obtained over the Parthiansand Arme¬ 
nians. Nero commences at once the wars against the Jews, and the persecutions 
against the Christians. He was the first emperor who persecuted the church: he 
caused Peter and Paul to be put to death at Borne. But as he, at the same time, 
persecuted all mankind, they revolted against him on all sides. Having been in¬ 
formed that the senate had condemned him, he killed himself. . . 

/X— Vespasian, (-5. D. 70). 

Each army makes an emperor; their quarrel was decided near and in Bome itself 
by horrid battles. The distressed empire found some-rest under Vespasian. 


(1) Daniel, ch. 9;'v. 27. 

(2) Acts, ch, 16, r. 4. 
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X, — Titus—Jerusalem Bwned, (JI, D. 79). 

Titus, his son and successor, who lliought his days lost when tliey wore noty 
marlced by some good action, hurried too fast to an end. But the Jews were 
reduced to the last extremity. Jerusalem was taken and burned. 

X/. — Dometian, his Persecutions, (Jl. D. 93). 

Now we behold Nero revive in the person of Dometian. He renewed the per¬ 
secutions against the Christians. The ecclesiastical historians reckon ten persecu¬ 
tions under ten emperors, and thirty popes sealing with their blood that Gospel 
wltich they were announcing as the word of God to the world, 

Xir.—JVerva and Trajan. (.^. B. 96). 

Dometian fs killed; the empire begins to enjoy some respite under Nerva. 
Quiet at home and triumphant abroad under Trajan, with whom it was a maxim 
that the citizens ought to find him such as he would wish to find the emperor, if he 
was a private citizen. ' 

XIII. — Jldrien, he Rebuilds Jerusalem, hut Banishes the Jews. (B. B. 120). 

The reign of Adrien was blended with good and evil. This prince maintained 
military discipline—lived himself in a soldiery way and with frugality—eased the 
provinces—^made the arts flourish, and Greece also, who was the mother of them. 
The barbarians were kept in awe by his arms and authority. He rebuilds Jeru¬ 
salem, but banishes the Jews out of it, who were ever rebels to the empire. They 
found in him a merciless avenger. He sullied, by. his cruelties and naonstrous 
loves, the lustre of so bright a reign, which he partly retrieved by adopting Antonius 
Pius, who adopted Marcus Aurelius, the sage and Philosopher. 

' XIV.—Antonius Pius, and J\larcus Aureliusi (A. B. 138). 

In these two princes appear two beautiful characters: the father, ever in peace 
and always ready to make war; the son, ever at war and always willing to give 
peace. - , 

The Parthians and Marcomanians experienced the valour of Marcus Aurelius. 
The latter were Germans, to whom the emperor was giving the finishing stroke 
when he died. 

XV.—Comodus and Pertinax. (A. B. 169). 

Commodus, his son and successor, unworthy of such a father, forgot both his 
instructions and his example. The senate and the people abhorred him, and his 
minions and his mistresses put him to death. 

His successor, Pertinax, a vigorous prince, asserter of military discipline, fell a 
sacrifice to the fury of the licentious sddiers, who had but a little before forced the 
sovereign power upon him. 

XVI.—The Empire put up at Auction—a Lawyer buys it. A.B. 194). 

The empire being put up to action by the army, found a purchaser. The juris¬ 
consult, Julianas, ventured upon the bold bargain: it cost him his life. 
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X VII.—Severus Vlfricanus and Heliogabahis. (*3. D. 218), 

Severus Africanus put him to death—revenged Perlinax—passed from the east 
to the vilest—triumphed in Syria, Gaul, and Great Britain. The rapid conqueror 
equalled Cesar by his victories, but imitated not his clemency. The bad conduct 
of his children punished him for his cruelties. Caracalla, his eldest son, killed his 
brother and colleague emperor, in the arms of Julia, their common mother: spent 
his life in cruelty and carnage, and brought upon himself a tragical end. His son, 
Heliogabalus, at least reputed such, by his infamous conduct, became the horror of 
mankind, and destroyed himself. 

XVIII.—Memnder Severus. (A. D. 222). 

Alexander Severus, his cousin and successor, lived too short a time for the good 
of the world. Under his reign, Artaxerxes, the Persian, killed his master, Artaba- 
nus, the last king of the Parthians, and restored the empire of the Persians in the 


XIX. — Maximin—the Senate appoints four Emperors. {A.D. 236). 

The affairs of the empire were embroiled in a terrible mcnner. After the death 
of Alexander, the tyrant Maximin, who had killed him, made himself master, 
though of Gothic race. The senate set up four emperors in opposition to him, 
who were all cut off in less than two years. 

XX.—The Empire Inundated by Germanic Tribes. (A. D. 258). 

About that time begun the Inundation of the barbarians, and other people of 
Germany; and the Goths, formerly Gaetae, poured into the empire: other nations 
which inhabited about the Euxine sea, and beyond the Danube, entered into 
Europe. The East was invaded by the Asiatic Scythians and the Persians. These 
defeated Valerian, whom they afterwards took in a treacherous manner; and after 
letting him linger out his days in painful slavery, they flead him, and made of his 
torn skin a moument of their victory. Gallian, his son and colleague, utterly 
ruined all by his softness. 

XXI.—Divided amongs Tyrants. {A. M. 264). 

Thirty tyrants divided the empire amongst themselves. Odenatus, king ot 
Palmyra, an an nent city founded by Solomon, the best of them,—rescued the eas¬ 
tern provinces out of the hands of the barbarians, and made himself acknowledged 
in them. His wife, Zenobia, marched with him at the head of his armies, which 
she commanded alone after his death, and rendered herself famous all over the 
earth, for having joined chastity with beauty, and knowledge with courage. By 
Claudius II., and after him by Aurelian, the affairs.of Iho empire were retrieving. 

XXII.—The Franks grow Formidable. (A. D. 275). 

Then begun the Franks to grow formidable. These were a confederacy of 
German states, who dwelled along the Rhine. Their, name speaks them united 
from the love of liberty. Aurelian bad beat them, when a private person, and 
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kept tliem in awe when emperor. But that prince made himsef hated by his 
bloody actions. His wrath, too much dreaded, occasioned his deatli. Those who 
thought themselves in hazard, resolved to be beforeliand with him, and his secre¬ 
tary being threatened, put himself at the head of the combination. The Army, 
who saw him cut off by the conspiracy of so many chiefs, refused to choose an 
emperor, for fear of setting on the throne one of Aurelians’s assassins; and the 
senate, restored in its ancient rights, elected Tacitus. 

XXXIIL—Tadtus. (^.If.276). 

This new prince was venerable for his age and for his virtues; but he became 
odious, through the violence of a relative to whom he gave the command of the 
army, and perished with him, in a sedition, in the sixth month of his reign. His 
brother, Florian, claimed the empire by right of succession, as being the nearest 
heir. This right, however, was not acknowledged. 

XXIV.—Probus. (A.L. 278). 

Florian was killed, and Probus was forced by the soldiers to accept the empire. 
Every thing yielded under so great a captain. The Germans and Franks, who 
attempted to enter Gaul, were repulsed, in the east as well as in the west. So 
formidable a warrior aspired at peace, and gave the empire to hope it should have 
no more occasion for military men. The army revenged that insinuation, and the 
strict regulations their emperor made them observe. The moment after, con¬ 
founded at the violence they had used to so great a prince, they honoured 
his memory, and gave him fur successor Carus, who was no less zealous for dis¬ 
cipline than himself. This valiant prince revenged his predecessor and quelled 
the barbarians, to whom the death of Probus had given fresh courage. The whole 
East trembled before him j but heaven stopt his career by a flash of lightning. 

XXV.—Diocletian andMaximan. (.^. D. 284-). 

Diocletian at last arrived at the empire, and was slain by one of his own men, 
whose wife he had debauched. Thus the empire got rid of the most violent and 
most abandoned of all men. Diocletian governed with vigour, but with an insup¬ 
portable vanity. In order to make head against his enemies that were rising on 
all sides, both at home and abroad, he named Maxiraian emperor with him but 
preserved the chief authority to himself. Each ertiperor made a Cesar. The four 
princes were hardly able to support the burden of so many wars. Diocletian fled 
, Rome, which he found too free. Meanwhile, the Persians, vanquished by Gale- 
rius, gave up to the Romans large provinces and whole kingdoms. After such 
great successes, Galerius will no longer be a subject, and scorns the name of Cesar. 
He begins by intimidating Maximian. 'A long illneshad sunk the spirit of Diocle¬ 
tian, and Galerius,' though his son-in-law, forced him to quit the reins of the 
empire. Maximian was obliged to follow his example. Thus the empire came 
to the hands of Constantins Clorus and Galerius, and two new Cesars were 
created. > 
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XXVI>—Comtaniius Clorus and Galerius. {A.D, 304'). 

Gaul, Spain, and Great Britain were happy: the rest of the empire suffered 
greatly under so many emperors and Gesars. Officers multipled with princes; 
expenses and exactions were infinite; young Constantine, son of Constantins 
Clorus, began to distinguisli himself; at the death of his father, he succeeded him. 

XXVJL—Constantine. {Jl.D. 207). 

The receiving of the images was the usual form of acknowledging new princes; 
tliat of Constantine being carried to Rome, was rejected by order of Maxentius. 
War is prepared for on all sides, and anew breaks out. 

Maxentius, under pretext of revenging his father, declares against Constantine, 
who marches to Rome with his troops. At the same time he caused the statues 
of Maximian to be thrown down ,; those of Diocletian, which stood next to them, 
shared the same fate. Diocletian’s repose was disturbed by this piece of contempt, 
and he died sometime after, as much of vexation as old age. 

XXVIn. — Galerius, Ms Prosecutions and Ms Death. (^. D. 302), 

In those times,(1) Rome, a constant enemy to Christianity, made a last effort 
to extinguish it, and completed its establishment. Galerius, marked by the histo¬ 
rians as the author of the last persecution, two years before had obliged Diocle¬ 
tian to quit the empire, forced him to make that bloody edict, which commanded 
the Christians to be persecuted more violently than ever. Maximian, who hated 
and had never ceased tormenting them, spirited up the magistrates and exe¬ 
cutioners by his violence, however excessive, did not equal that of Maximian and 
Galerius. New punishments were daily invented. The modesty of the Christian 
virgins was no less attacked than their faith. The strictest search was made for 
the sacred books, in order to abolish the very memory of them, and the Christians 
dared not have Aem in their houses, nor almost presume to read them. Thus, 
after three hundred years persecution, the malice of the persecutors became still 
more inveterate. The Christians wearied them by their patience. The people, 
touched with their holy life, turned converts in great numbers. Galerius despaired 
of being able to suppress them. He was struck with an extraordinary disease, 
revoked his edicts, and died the death of Antiochus. Maximian continued his 
persecutions. 


(1) Euscbe, riii} Hist. £cl. 16 de Tit.; Const. 1, 57. 
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CHAPTER XIIL 

STATE OF THE EMPIRE DURING AND AFTER THE REIGN 
OF CONSTANTINE. 


' Constantine embraces Christianity. II. Julianas Revolt and .Spostacy. III. 
Jovian. IV. Valenienian. V. Gratian. VI. Theodosius, the delight of 
the World. VII. Mrcadius and Honorius. VIII. The Franks get Pos¬ 
session of the Gauls. IX. The .Mnglo-Saxon Race Invades the South of 
Great Britain. X. Rome becomes a prey to the Barbarians. XI. Clovis 
Overthrows the Roman Power in the Gauls. XII. Justinian, his Death. 
XIIL Charlemagne, the Franks, and the Sakons. 

. I.—Constantine embraces Christianity. (A.D. 312). 

Constantine, a victorious prince, publicly embraces Christianity. This prince 
died, after having divided the empire amongst his three sons, Constantine, Con- 
stanius, and Conslans. Their unity was soon disturbed: Constantine perished in 
the war he had with his brother Constantins, about the limits of their empire; 
Constantins and Constans agreed but little better. 

Whilst Constautius was taken up with the affairs of Arianisin, he neglected 
those of the empire. The Persians got great advantages j the Germans and Franks 
attempted on all hands an entrance into the Gauls. Julian, the emperor’s cousin, 
stopt their career, and beat them: the emperor himself defeated the Sarmatans, 
and marched against the Persians. 

II. — Julian's Revolt and Aposiacy. ifl. D, 360). 

Then appeared Julian’s revolt against the empire—^liis apostacy—^the death of 
Cohstantius—the reign of Julian—^his equitable government. But that glory he 
too greedily pursued, proved the cause of shortening his days. He was slain in 
Persia, where he had engaged himself rashly^ 

III. — Jovian. (A. D. 363). 

Jovian, his successor, a zealous Christian, found things desperate, and lived only 
to conclude a shameful peace. 


IV .— Valenienian. (A. D. 364-). 

After him, Valentenian made war like a great captain—maintained military 
discipline—beat the barbarians—fortified the frontiers of the empire. Valentenian 
died, after a violent speech he made to the enemies of the empire. His impetuous 
passion, which rendered him dreaded by others, at last proved fatal to himself. 
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V.~Graiian. {A. D. 371). 

Gratian, his successor, beheld without envy the promotion of his younger brother^ 
Valentenian II., who was made emperor, though but nine years old. Here we 
see in a few years some wonderful events: the revolt of the Goths against Valens. 
That prince leaves the Persians to suppress the rebels: Gratian hastens to join him, 
after gaining a signal victory over the Germans: Valens, resolving to conquer alone, 
precipitates the fight, in which he is routed near Adrianople J the victorious Goths 
burn him alive, in a village whither he had retired: Gratian, overburthened with 
affairs, associates in the empire the great Theodosius, and keeps to himself the 
East: the Goths are vanquished: all the barbarians are kept in awe.(l) 

VI.—‘TAeodlosiuSf the delight of the World. (A.D.379). 

Whilst Theodosius governed with so much fortitude and success, Gratian, whtf 
was no less valiant, being deserted by his troops, wholly made up of foreigners, fell 
a sacrifice to the tyrant Maximus. The tyrant reigned in the Gauls, and seemed 
content with that share; but soon after he makes himself master in Rome, where 
he revives paganism, in complaisance to the senate, still almost wholly pagan. 
After he had got possession of all the west, Theodosius, assisted by the Franks, 
defeated him in Pannonia and beseiged him in Aquileia, sufifered him to be slain by 
his soldiers. 

In his time. Saint Jerome, having retired to the sacred grotto of Bethlehem',- 
undertook immense labours, in order to expound the Scriptures. He read all thff 
interpreters—searched all the histories, both sacred and profane, that could give 
any light to it—and composed from the original Hebrew that version of the Bible 
which the whole church has received under the name of Vulgate. 

Theodosius, now absolute master of both empires, restored that of the west to- 
Valentenian, who did not keep it long: he was slain in Gaul, near Vienna, by the 
tyrant Eugenius, whom he bad raised to power. Theodosius, now alone, was the 
delight and wonder of the world. 

VII.—Arcadius and Honoriua. (A. D. 395j. 

The empire, that seemed invincible under Theodosius, changed itis aspect in a 
moment under his two sons: Arcadius had the east, and Honorius the west. 
They both, being governed by their magistrates, made their power subservient to 
private interests. The west was disturbed by the incursion of barbarians Rada- 
gaise, a Goth and a heathen, ravaged Italy. The Vandals, a Gothic nation, 
seized on part of Gaul, and spread themselves into Spain. Alaric, king of the 
Visigoths, compelled Honorius to yield up to him those large provinces already 
possessed by the Vandals. That prince relieved the Britons of their allegiance to 
Rome, at least left the defence of their island to themselves. Meanwhile, Arca¬ 
dius died, and put his son Theodosius, a child of eight years old, under the' 
tuition of Isdegerd, king of Persia. But Pulcheria, the young emperor’s sister. 


(1) Bossuet, Histolrs VniTerselle, toI. 1, page 121, 
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proved capable of great afluirs. Theodosius’ eniplro was supported by the pru¬ 
dence and piety of that princess: tliat of Honorius seemed near its ruin. Ho 
caused Stilico to be put to death, but could not fdl his place with so able a 
minister. The revolt of Constantine—the total loss of Spain and Gaul—«nd tho 
taking and sacking of Rome by the arms of Alaric, were the consequences of tho 
death of Stilicq. 

Ataulph, more furious than Alaric, pillaged Rome anew, and thought of nothing 
less than abolishing tho Roman name; but, for the happiness of the empire, he 
seized Placidia, the emperor’s sister. That captive princess, whom he married, 
modified him. The Goths treated with the Romans, and'established themselves 
in Spain, reserving in the Gauls the province^ that Ihy towards the Pyrenees. 
Meanwhile the Burgundians, a German people, seized upon the neighbourhood 
of the Rhine, whence, by degrees, they gained the country that still bears their 
name. 


VIII. — T/ie Franks get Possession of the Gauls. 4'50). 

The Franks did not forget themselves, and resolved to make new efforts to operr 
a passage into the Gauls. They raised to royalty Phararaond, and the monarchy 
of France took its rise under him. The unfortunate Honorius died without issue, 
and without providing for the empire. Theodosius appointed Valentenian III. 
his cousin, emperor. During his reign, he caused the laws to be revised and 
compiled, and composed a code, which, from his name, was called the Theodosian 
Code. 

The Gauls begun to acknowledge the Franks. Aldus had defended them against 
Pharamond and Clodion, the thick haired j but Meroveus was more successful, and 
made a surer settlement ip them. 

JJT .—The Anglo-Saxon Race Invades the South of Great Britain. {A.D. 452). 

Much about the same time the Angles, a Saxon people, invaded the south 
part of Great Britain: they gave it their name, and there founded several kingdoms.. 
The Huns, a people from Palus Meotis, desolated the whole world with an 
immense army, under the command of Attila, their king, the most shocking^ of all' 
men; and iEtius, who defeated him in the Gauls, could not prevent his ravaging 
Italy. The Adriatic islands afforded a retreat to many against his fury: Venice 
arose in the midst of the waters. Pope Leo, tnore powerful than Altius and tho 
Roman armies, commanded respect from that barbarous and heathen king, and 
saved Rome from pillage; but she was^soon after exposed to it by the debauches 
of her emperor, Valentenian. Maximus, whose wife he had ravished, found 
means to destroy him by dissembling his resentment, and making a merit of his 
complaisance. By his deceitful counsels, the blinded emperor put to death Altius, 
the sole bulwark of the empire. Maximus, the author of the murder, stirs up the 
friends of Altius to revenge, and so gets the emperor killed. By these steps he 
ascends the throne, and compels the empress Eudoxia, daughter of the younger 
Theodosius, to marry him. IiLorder, to get out of his hands she was not afraid to 
put. herself into tlujse of Genseric. 
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A .—Roma bacomes a prey io ihe Barbarians, (Jl. D, 4i56). 

Rome becomes a prey to llio barbariary St. Leo prevents his putting every thing 
to fire and sword ; the people tear Maximus to pieces, which is their only, though 
dismal, consolation in their calamities. All is embroiled in the west 5 several 
•emperors rise and fall almost at the same time. Majorian was the most consider¬ 
able : Avitus but ijl supported his reputation. The Gauls can no longer hold out 
against Meroveus and Childeric, his son. Augustus, commonly called Aiigustulus, 
was the last emperor acknowledged at Rome: he was dispossessed by Odoacer, 
king of the Herulians. Theso were a people from the Euxine sea, whose dominion 
did not last long. 

XL—Clovis Overthrows ihe Roman Power in the Gauls. (A. D. 495). 

The Romans saw the overthrow of their power completed in the Gauls, by the 
victories of Clovis. ■ He gained also the battle of Tolbiac, over the Germans. At 
this period Italy and Rome became altogether a prey to the barbarians. Africa was 
occupied by the Vandals, Spain by the Visigoths, the Gauls by the Franks, and 
Great Britain by the Saxons. 

XII.—Justinian, his Death. (A. D. 527). 

Justinian is associated to the remnants of the empire, whose long reign is cele¬ 
brated for the labours of Tribonian, compilator of the Roman law, and for the 
exploits of Belisariue and 'NaTzes- These two famous captains checked the Per¬ 
sians, defeated the Ostrogoths and Vandals, and recovered for their master, Africa, 
Italy, and Rome j but the emperor, jealous of their glory, without offering to take 
■part in their toils, was more troublesome than useful. Justinian, being restored, 
•proved ungrateful to his friends. By revenging himself of his enemies he made 
more formidable ones, who killed him. 

XIII. — Charlemagne, the Franks, and the Saxons. (A. D. 768). 

Justinian had paved the way for Charlemagne and the Franks: the "Saxons 
had the advance. Thus England and France were established the principal repre¬ 
sentatives of the Roman empire ; together with the pope, who kept the head. 

■ Clovis, with his Frenchmen, embraces Ciiristianity,(l) and obtain the title of 
Most Christian; rids the world of the terrible Alaric; causes Toulouse and Aque- 
lain to be added to his kingdom. The exploits of Belisarius and of Narses, in 
support of Rome, are of no avail: the Roman emperors have become mere 
shadow: pestilence augments the other calamities: St. Gregory, notwithstanding 
his modest reluctance, is promoted to the chair of St. Peter. That great pope 
•instructs emperors and princes—enforces due .obedience'to their authority—com- 
•forts Africa in the catholic faith—confirms Spain—converts England—reforms the 
discipline of the sihurch of France—bends the haughty Lombards—saves Rome 
and Italy, which the emperors are unable to assist—checks tlie growing pride of 
the patriarchs of Constantinople—enlightens the whole church by his doctrine— 


■(•1) From A. D. 493 to A. D. 595. 
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governs thi edst and the west with equal vigour and humility—and affords tlw 
■world a perfect model of ecclesiastical government, to which some time after a 
.temporal one will bo added by the French monarchs. 


CHAPTER XIV. 

HISTORICAL SKETCH OF THE CONTINUATION OF THE 
ROMAN LAWS, 

AFTER THE PROMULGATION OF THE TWELVE TABLES. 


I. Of the Roman Laws following those of the Twelve Tables. II. Of the 
Flavian Law. III. Of the (Elian Law. IF. Of the Plelisdtum and 
.Agrarian Laws. V. State of the Roman Jurisprudence under Julius Cesar, 
VI. Of the Lex Regia, and the Laws of the Emperors. VII. Of the Gre¬ 
gorian and Hermoginian Codes. VIII. Of the Theodosian Code. IX. 
Of the Compilation of Justinian, X. Of the Code. XI. Of the Digest. 
XII. Of the Institutes. XIIL Of the Correction of the Code and of the 
JCovels. 

I.—Of the Roman Law after the Promulgation qf the Twelve Tables. 

The civil law, as ali the sciences of the first order, has its general theory and 
its branches of application. The first laws ruled the relations men had together. 
The necessity of fixing the mode and exercising these relations, or rather the rights 
resulting from them, was soon felt, and forms for Judiciary and voluntary acts were 
established. It must be upon that principle that these two parts of civil legislation 
have been established: such was the case with the Romans. The sendte, which, 
after the expulsion of the kings, had attributed to itself the exclusive knowledge of 
all affairs, but in its judgments had no other guide than natural equity, with which 
it is so easy to confound interest and passion,— was at last obliged to yield to the 
wish of the tribunes, who were pressing it, to obtain a body of laws, in which 
every citizen might be infomred of his rights, of the mode of enforcing them, and 
of the duties he had to fulfil. Solon had illustrated his country by the wisdom of 
his institutions. Deputies were sent to Athens, and other Grecian cities, to acquire 
a knowledge of their best laws and most useful usages: the laws of the twelve tables 
(ivere the result. But they had not determined the manner in which the citizens 
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would oxerciao thoir righla; they contained only tho theory of poaitivo justice : 
what ia generally termed practice, was to be establirihed. To fill up that 
.dilficulty, the Roman jurists invehted public forms, which were named the actions 
■of the law, by which both judiciary acts, and acts purely legitimate, had their 
solemnities. The pontifs, the patricians, and tho law practitioners, were the sole 
■guardians of these forms. The latter, jealous of their authority, and desirous to 
make themselves necessary to the plebeians, at tho same time ; as they attached 
the most strict observance to these forms, the least omission of which, caused on 
absolute nullity, they concealed them from the people. The result of this scheme 
was that the practitioners were consulted as so many oracles, and thereby obtained 
numerous clients, thus securing as many votes in public elections. 

II. —Of the Flavian Law. 

One Flavius, the son ofa freed slave, found means to purloin the book ofactions, 
and made it public. The people, through gratitude, elected him edile, and nanred 
■the book the Flavian code.(l) The gift was as agreeable to the people as it was 
vexatious to the patricians. These, to remain in possession of the forms, composed 
others, and augmented them with symbolic signs and solemnities; as the gift of an 
iron ring, in promise of marriage j the joining of right hands, to express the man¬ 
date, Sic. 

III. —Of the (Elian Law. 

Sextus (Elius, being appointed edile of Rome, again made these forms public. 
Soon after, written signs, or abridged notes, were substituted to them, and the forms 
were abrogated by Theodosius, the younger.(2) 

IV.—Of the Plebisciium and Agrarian Laws. 

Their difference from the feg-cs, or laws, properly so called, were: 

First-^That the law was to be made at the instance of the patrician magistrate, 
and plebiscitum at that of a tribune of the people. 

Second—To sanction a law, it was necessary that all the different orders of the 
people were assembled. The plebisciium emanated from the sole tribunal of the 
plebeians. 

Third—The law was to be published at the champ de mars ,* the plebisciium 
was published either at the capitol or at the circus, and more generally at the 
comiiium) or assembly of the people. 

Fourth—To receive a law, it was necessary to assemble the commitium by cen¬ 
tenaries ; the assembly of the tribunes sufficed for the plebisciium. 

Fifth—It was the tribunes who generally opposed the passing of a law, and tlie 
patricians who opposed the passing of a plebisciium. 


(1) Digest, lex 2, § 7, de Origine Jurds; Terrasson, Histoire da la Jurisprudence Romaine 
page 208; Massd, Diseours eur la Science des Notaires, page 10. 

<2) Law, 15th Code; of Wills, 2I»t Code, de Legatis; Law, Code do Formul. 
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V. —Slate of I ho Roman Jurisprudence under Julius Cesar, 

Julius Cosar, ono of the greatest men among the Romans, and one of tlio most 
zealous for the good of his country, was, however, the first who violated and 
trampled upon the liberty of the republic, and who laid the foundation of a new 
monarchical government. To this end, ho caused himself to bo created dictator. 
Not satisfied of being invested with the sovereign power—ho wanted to make it 
permanent—ho was made perpetual dictator, in violation of the laws which had 
at that time governed Rome. From that epoch the republic was at an end j from 
that time Rome was at the feet of a master, whoso mighty mind saw that the best 
guarantee of his power would rest only in the establishment of a settled and per¬ 
manent system of jurisprudence j for frequently the first cause of'a revolution had 
been the introduction of a bad law. 

He undertook a general revision of the laws—the task was light for him, for he 
had already made many—by which he had corrected what was defective in the 
old. He had moderated the avidity of the magistrates, by the law Julia de Repe- 
tundis; he had fixed the sacerdotal functions, by the law Julia de Sacerdotiis ; he 
had declared himself against usury, by the law Julia de Pccuniis mutuis; he was 
the author of the law Julia Jlgraria, inflicting severe punishment upon those who 
would remove land marks. Historians regret that he did not complete his object 
being as good a legislator as a great warrior.(l) 

This is what can be the most relied on, as relative to the Roman jurisprudence 
to the end of the republic, 

VI. — 6f the Lex Regia and of the Laws of the Emperors. 

At the commencement of the empire, Octavius Cesar attributed to himself alone 
the legislative power: that of the senate and of the people had fallen. He made 
use of this power to regulate the rank and fortune of each citizen—to insure the 
punishment of crimes, to preserve the honest and good from falling under the 
oppression of others. Contrary to the 74th law of the twelve tables, he granted 
privileges to those who brought to, or cultivated for Rome some useful science. 
The people confirmed to him the legislative power, by a law which was called 
Lex Regia. Tiberius, his successor made use of it only to place himself above 
the laws, and to violate the rules even of common decency. 

Tiberius Claudius, the successor of Caligula, cannot be accused of not having 
used of the right of legislating, for he published twenty edicts in the course of one 
day. He forbid wives from obliging themselves for their husbands. He was old, 
and wanted to get married, he mitigated the law that prohibited the marriage of 
old people. 

His desire was to get for his wife the daughter of Germanicus, his brother, and 
he caused a law to be passed, by which the marriage of the uncle and the niece 
was permitted. This emperor’s name is found in five places of the digest. 

Nero—it is to the honour of jurisprudence that he did not meddle much in the 
making of laws—however made a good one, which prohibited those drawing wills 
for others to insert any legacies in their own favour. 


(1) See Terrasson, Histoire dc la Jurisprudence Romaine, pages 335, 335. 
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Tlio Lex Regia wnH not renowoil in lavour ofeitlior Oalbn or Vitlelliusi 

Tho groat qualities of Vespasian caused (ho Lex Regia to bo renewed in ids 
favour. Ho caused it to bo engraved on tables of brass, and a froginont of it was 
discovered during tho pontificato of Gregory tlio Thirteenth, who caused it to bo 
placed in tho capitol, where it is preserved to this day. 

Nerva made tho third law of tho digest de Termino Modo). disponsod tho military 
wills of formalities. 

Trajan had had Plutarch for his preceptor, who inspired him with (ho desire to 
equal the groat men whoso lives that liistorian has left. His successors, in taking 
possession of tho supremo power, wished to themselves the prosperity of Augustus 
and the honesty of Trajan. Only a few of his laws are to bo found in tho code, 
but tho Roman lawyers have cited him seventeen times in tho digest. 

Adrien succeeded to the virtues and title of Trajan, whose-cousin ho was. He 
is tho author of many laws: it is ho who decided that a treasury found by tho 
proprietor on his ground should belong to himself; if found by a stranger, in 
presence of tho proprietor of the soil, it should be equally divided between the two: 
that a child born within eleven months from the death of his mother’s husband 
was to be legitimate. Ho gave rescripts in favour of the Christians, which rescripts 
he caused to be assembled under one law, under the name of the perpetual edict. 

Antonins Pius contributed to the progress of jurisprudence. The law which de¬ 
prives the husband of the right of accusing his wife of adultery if he was himself 
guilty of that crime, is attributed to him. Nine of his constitutions are inserted in 
the code, and more than eighty in the digest. 

Marcus Aurelius, the philosopher, and Lucius Verus, are called JDevis fratres 
in several laws. They made a great number of constitutions, of which five only 
are found in the code, but more than forty in the Theodosian digest; four in tho 
Justinian code, and twenty in his digest. 

Septimus Severus, endowed with great courage, and a better general than any 
of his predecessors, was also much versed in the knowledge of the law. One hun¬ 
dred and thirty of his are inserted in the code, fifty in the digest, and eighty in 
the institutes. 

Maximus, his successor, made sound laws, of which three only are to be found 
in the code. 

Gordian, who reigned only about one month, had no lime to make laws. 

Gordian, his grandson, made a great number of laws, of which two hundred are 
included in the digest. 

Philip, who caused Gordian to be put to death, made no other edicts than those 
against the Christians. 

Tribonius, Gallus, and Yalusianus, his son, reigned only eighteen months: they 
were all killed in a revolt. Two of their laws are inserted in the code. Galerian 
promulgated seventy-two constitutions, forming part of the code, and Gallien, his 
son, four. 

Flavius Claudius, their successor, employed almost all his time to persecute the 
Christians. Only two of his laws are to be found in the code. 

Aurellan, Probus, Carus, Numerius, and Carinus, reigned in the whole fifteen 
years. The two first were assassinated by his brother-in-law, the fifth killed by 
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n trlbuno, whoso wifo lie had seduced. There nro in the code five constitulioiim 
of Aurelian, four of Probus, one of Carinus, four of Carus, and six of Numerian' 
and Carinus, reigning together. 

Diocletian, one of the most cruel persecutors of the Christians, has left ten con¬ 
stitutions inserted in the code. 

The great troubles which agitated the empire, after the abdication of Diocletian^ 
prevented his successors from enacting any laws. There are only two cf Constan- • 
tius Chlorus’ inserted in the code, and one of the other emperor’s. 

To this is reduced what the emperors have left from Adrian to Constantine ; but 
it is during that period that the most part of the celebrated Roman jurists have 
shined, whose writings have served to compose the digest. 

VII,—Of the Gregorian and Hermoginian Codes. 

Constantine, during his reign made a great number of laws and constitutions,- 
which he clothed with regal authority, so that they might be observed throughout 
the empire. At the same time, two individuals collected and published the laws 
and constitutions of the emperors, from the reign of Adrien to that of Diocletian. 
It is this collection that, from the names of the compilers, have been known by the 
appellation of the Gregorian and Herinogenian codes; although cited by Justinian, 
they were never sanctioned by public authority. Of these codes, nothing cotild 
remain had not Anien, one of the jurists of the barbarian Alaric, preserved a few 
fragments of them. 

Theodosius, known in history under the name of Theodosius the Great, published 
a great number of edicts in favour of the Christian religion; Arcadius and Hono- 
rius augmented their number. The multiplicity of these laws, edicts, and consti¬ 
tutions rendered the study of jurisprudence tedious and difficult. That prompted 
Theodosian, the younger, to give his code. 

Vlll .— Of the Theodosian Code. 

That emperor entrusts eight jurists with the execution of this enterprise, who 
divided this code in sixteen books. Theodosius promulgated many other constitu- 
titutions. These new laws and the Theodosian code were insufficient altogether 
when Justinian arrived to the empire. Jurisprudence had become so confused 
and uncertain, and the number of suits was so much increasing every day, that the 
judges themselves were in doubt how to decide. That gave rise to the compilation’ 
of Justinian. 


IX.—Of the Compilation of Justinian. 

To remedy the disorder which existed in the administration-of justice. Justinian- 
formed the design of making a new code, to be taken from the constitutions he had 
himself published, and of the three codes of Gregorian, Hermogenian, and Theodo- 
Bian, as of the novels, or new constitutions of Theodosius and his successors. Tri- 
bonian, and nine other jurists, were directed to frame it, which they did in the 
course of one year» That code was published at the Ides of March A. D. 52S, 
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; X.—Of the Code. 

The principal manors treated in this'work are : ’ 

First—Of the catliolic faith, of cliurches, of bishops, persons in lioly orders, and i 
of their jurisdlcllon, of the imperial ordinances, of Ignorance in matters of fact, and 
matters oflaw, of the magistrates and their duties. 

.Second—Oflaw suits and law proceedings, of advocates, and persons intrusted 

with the interest of others. 

Third—Of the duties of judges, and of all matters relative to judicial order, wills, 
donations, actions, demands of heirship, consecrated ground for sepultures, funeral 
cervices. *' • 

Fourth—Of porsonafactlons, obligations, actions resulting therefrom. 

Fifth—Of marriages, contracts of marriages, second marriages, appointment 
of tutors and curators. 

Sixth—Again treats of wills, substitiltions, legacies in trust, and successions. 

Seventh—Of prescriptions, judgments and their execution, of privileges. 

Eighth—Of judgments in possessory actions, pledges, mortgages, and their ac¬ 
cessories, novations, delegations, evictions, paternal authority, custortfi, deeds of 
gift, &c. k 

Ninth—Of crimes and their punishment, accusations, prisons,'high treason, 
adultery, illicit intercourse, public and private violence, injuries to thJ^ person or 
to character, defamation, libels, harbouring criminals. 

Tenth-—Of the public treasury,'of vacant property, (axes, change of domihil, 
prohibition to perpetuate' public places iti families. 

Eleventh—Trades, public .registers, police. 

Twelfth—^Dignities, military discipline, public employment, illegal profits, &c. 

XI.—Of the Digest and its Division. 

In the year A. P. 533, Tribonian, and seventeen other jurists, by order of Jus¬ 
tinian, gave the digest, composed <^’]the best decisions, given on all matters by 
ancient jurists. That collection was ^vided into fifty books. 

Xll.—Of the Institutes. 

While these seventeen jurists were progressing in the compilation of the digest, 
Justinian directed three of them to make a smaller work, to prepare those who 
afterwards would undertake the study of the laws. That work is divided into four 
books, which were promulgated, the 11th of the Calends of December, A. D. 533. 

The first book gives the definition of justice, jurisprudence, law, state of per¬ 
sons, tutorship and curatorship. 

The second of property and things, their division, different ways of acquiring, 
obligations. Of heirs, ’successions, wills, degrees of relationship, stipulations, ob¬ 
ligations, their causes, of contracts, having a specific denomination, contratsnom- 
mes, and of those having no specific denomination, controls innomes. 

XIII.—Of the Code as oorreded, and of ike Alovels. 

The success which had accompanied the promulgation of die institutes, engaged 
Justinian to cause the code to bo corrected. Five of the jurists who had bean em- 
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ployed in the redacting of the first code, atthe bead of whom was still Tribonian, 
suppressed soma of the constitutions contained in the first an siiperfluons, »nd 
added to it a fev/ others given by Justinian, since the compilation of the other,'to¬ 
gether with fiAy decisions llist this emperor bad given to lue’ca mo;e clcnrand 
certain many points of jurisprudence whisli had remained in-dccided. S-’ch was 
t.b,e hst compilation of the JJoman laws, which still make part of the jurisprudence 
of almost all nations of the world. 


CHAPTER XV. 

GOTHIC LAWS. 


I. Of the Celtic, Germanic and Gothic Ji'citions. JL The Druids, lII.Thfir 
Sacrifices. IV. Their Doctrines. V. Mthoritm. VI. The Dards. 
VII, Political Laws. VlII, Lord and Vassal, IX, Homage. 

I,—Of the Celtic, Germanic, and Gothic H'aticms 

Their religion was that of the druids, who adored, under diCerent appella¬ 
tions, the same gods as the Greeks and Eomans. Apollo, Mars, Jupiter, and 
Minerva were severally v/orshipped; but to Mercury, as the inventor of the 
useful arts, they paid a more particular veneration.(l) To these superior gods, 
they added, like other polytheists, a multitude of local deities, the gonii of the 
woods, rivers and mountains.(2) Some fanciful writers have pretended that they 
rejected the use of temples through a sublime notion of the divine immensity: per¬ 
haps the absence of such structures may, with more probability, be referred to their 
want of architectural skill. On (lie oak they looked with peculiar reverence. 
This monarch of the forest, from its strength and durability, was considered as the 
most appropriate emblem of the divinity.(3) The tree and Its productions were 
deemed holy: to its trunk vras bound the victim destined for slaughter; and of its 
leaves were formed the chaplets worn at the time of sacrifice.(4<) 

//.—TAe Druids. 

The druids were accustomed to dwell at a distance from the profane, in huts or 
caverns, amid the silence and gloom of the forest. There, at the hours of noon 


<l)Cffis.vi.l5,16. 

(2) Cild. ii. Many of these local deiUes 

(3) Max. Tyr. Dissert, mviu. p. 87. 


I named in inseriptioni nhicb still ttiit. 

(4) l'lm.xvi.44. 
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or midnight, when the deity was supposed to honour the sacred spot with his pre¬ 
sence, the trembling votary was adinitted within the circle of lofty oaks to prefer 
his prayer and listen to the responses of the minister.(l) 

III. —Their Sacrifices. 

In peace they offered the fruits of the earth: in war they' devoted to the god of 
battles tlie spoils of the enemy. The cattle were slaughtered in his honour: and 
a pile formed of Iho rest of the booty was consecrated as a monument of his power¬ 
ful a5siMt,:uit;a.(2)- But in the hour of danger or distress human sacrifices were 
doemeii the most efficacious.. 

Iinpriiled by a superstition which had steeled all the feelings of humanity, the 
officiating pi'icit plunged his, dagger into the breast of his victim, whether captive 
or malrractor;- and from the rapidity with which the blood issued from the wound, 
anil ;!:c convulsions in which the sufferer expired, presumed to announce the 
future happiness or calamity of his country.(3) 

IV. —Their Doctrines. 

To the veneration which tlie druids derived from their sacerdotal character, 
must be added the respect, which the reputation of knowledge n.ever fails to 
extort from the ignorant. The great objects of the order were, according to them¬ 
selves, “ to reform morals, to secure peace, and to encourage goodnessand the 
followiirg lesson, which they inculcated to the people, was certainly conductive to 
those good ends :■ “The three first principles of wisdom are, obedience to the laws 
of Goil, concern for the good of man, and fortitude under the accidents of life.”(4) 
They also taught the immortality of the human soul; but to this great truth they 
added the absurd fiction of metempsychosis.(5) 

V. —Their .dulhority. 

It will not excite surprise that men, whose office and pretended attainments 
raised' them so much above the vulgar, should acquire and exercise the most abso¬ 
lute dominion over the minds of their countrymen. In public and private delibe¬ 
rations of any moment, their opinion was always asked, and was generally obeyed. 
By their authority,, peace was preserved: in their presence, passion and revenge 
were silenced j and at- their mandate contending armies consented to sheathe their 
swords. Civil controversies were submitted to their decision; and the punishment 
of crimes was reserved to their justice. Religion supplied them with the power 
to enforce submission. Disobedience was followed by excommunication j and 
from that instant the culprit was banished from their sacrifices, cut off from the 
protection of the laws, and stigmatized as a disgrace to his family and country.(6) 


(1) Mela, Hi. 243. Lvc. i. r. 453, Hi. v. 399, 423. Tac. Ann. xiv. 39, 

(2) C$6. iv. 16. 

(3) DioJ. Sic. V. 354. Tac. Ann. xiv. 30. C$s, vi. 15. Plin. xxx. 1. Strab. iv. I OS. 

(4) These two triads may be seen in Davis (Celt. Researches, 171, 1S2). 

(5) C$i.vi. 13. Mel. Hi. 243. Diod. Sic. v. 352. Strabo, iv, 107. 

(6> C$». vi. 12. Diod, Sic. T, 254. Strabo, iv. 197. Dio. Chrys. orat. xlix. p. 538. 
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VI.~Their Bctrda. v ■ i- ■- ' 

Aa the druida delivered tlieir inatruciiuiia iti verae, they must have had some 
notion of poetry, and we find among them a particular clasa distinguished by tho 
title of bards. 

The bard was a musician as well aa a poet, and ho constantly accompanied with 
his voice the sounds of his harp. Every chieftain retained one or more of them in 
his service. They attended in his hall, eulogised his bounty and his valour, and sang 
tho praises and the history of their country. At the festive board, in the hour of 
merriment and intoxication, tho bard struck his harp, and evei-y bosom glowed 
with admiration of tho heroes whom he celebrated, and of the sentiments which 
he aimed to inspire. He accompanied the chief and his clan to the field of battle: 
to the sound of his harp they marched against the enemy; and in the heat of their' 
contest animated themselves witli the hope that their actions would be renowned ■ 
in song, and transmitted to the admiration of their posterity .(1) 

VIL—Political Laws. 

Of these the most important, and that vvhieh formed the groundwork of all the 
rest, may be discovered among the Germans in the age of Tacitus. From him we 
learn that every chieftain was surrounded by a number of retainers, who did him- 
honour in time of peace, and accompanied him to the fight in time of war. To’ 
fight by his side they deemed an indispensable duty; to survive his fall an indeli¬ 
ble disgrace.(2) It was this artificial connexion, this principle which reciprocally 
bound the lord to his vassel, that held together the northern hordes, when they 
issued forth in quest of adventures. They retained it in their new homes; and its 
consequences were gradually developed, as each tribe made successive advances 
in power and civilization. Hence sprang the feudal system with its long train of 
obligations, of homage, suit, service, purveyance, reliefs, wardships, and scutage. 

VIII.—Lord and Vassal, 

The artificial relation between the lord and his vassel was accurately under¬ 
stood, and its duties were faithfully performed both by the Gauls and Anglo-Saxons. 
When Cynewulf, a Saxon, was surprised in the dead of night at Merton, his Tnm re¬ 
fused to abandon, or even survive him : and when on the next morning tho eighty- 
four followers of Cyneheard were surrounded by a superior force, they also spurned 
the ofier of life and liberty, and chose rather to yield up their breath in a hope¬ 
less contest, than to violate the fealty, which they had sworn to a murderer and an 
outlaw.(3) An attachment of this romantic and generous kind cannot but excite 
our sympathy. It grew out of the doctrine, that of all the ties which nature has 
formed or society invented, the moat sacred was that which bound the lord and 
the vassal; whence it was inferred that the breach of so solemn an engagement 
was a crime of the most disgraceful and unpardonable attrocity. By Alfred it was 


(1) Died. Sic. V. p. 354. Alhenajus, vi. p. 246. Ammiati. Mar. sv. 24. Strabo, iv. 197, 
,(2) Tac. Germ,. 13, 14. 

/3) Chron. Sax. anno 750, p. .57. 
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declared inexpiable: the laws pronounced ogainst the offender the eentenco of for¬ 
feiture and deatb.(l) 

X. — Hmatre.' 

It was not, however, nn institution which provided solely for the advantage of 
one party. The obligations were reciprocal. The vassal shared with his fellows 
in the favours of his lord, and lived in security under his protection. It was a 
contract, cemented by oaths, for the benefit of each. “By the Lord,” said the in¬ 
ferior, placing his hands between those of his chief, “ I promise to be faithful and 
true 5 to love all that thou lovest, and shun all that thou shunest, conformably to 
the laws of God and roan; and never in will or weald (power), in word or work, 
to do that which thou loatliest, provided thou hold me as I mean to serve, and ful- 
fil^the conditions to which we agreed when I subjected myself to thee, and chose 
thy will.”(2) 


CHAPTER XVI. 

CiESAR’S FIRST INVASION OF BRITAIN. 


I. Of ihe Britons, II. Origin of the Britons. III. Thdr Manners, IV. 
Tfieir Religion. V. Government of the Britons. VI. Fate of Carada- 
cus, VII. Reduction of Anglesey. VIII. Britons abandoned by the 
Romans. IX, 'I'he Motives invite the Saxons. 

I.—Of the Britons. 

For our first acquaintance with the history of Britain, we are indebted to the pen 
of a Roman general. Julius Cresar, in the short space of three years, had con¬ 
ducted his victorious legions from the foot of the Alps to the mouth of the Rhine. 
From t'he coast of the Morini he could descry the white cliffs of the neighbouring 
Island: and the conqueror of Gaul aspired to the glory of adding Britain to the 
dominions of Rome. The refusal of the Gallic mariners to acquaint him with the 
number of the inhabitants, their manner of warfare, and their political institutions; 
and the timidity of Volusenus, who, though he had been sent to procure informa¬ 
tion had returned without venturing to approach the island, served only to irritate 
his om-iosity, and to inflame his ambition. The Britons, by lending aid to his ene-. 
mies, theVeneti, had supplied him with a decent pretext for hostilities: and on 
the twenty-sixth of August, in the fifty-fifth year before the Christian era, Cassar 

(1) Chron. fiax. 58. Leg. Sa.x. p. 33; 34, 33, 142, 143. Eren the word vassa! seems to hare 
been fcnonn in England as early as the reign of Alfred. Asser, his instructor, calls ths-thanes of 
Somerset, nobibiles vasaili Sumortunensii rlagsf. Asrer, 33, 

( 2 ) Leg. 401. 50, 63. Bromp. 859. 
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Bailed from Calais, with the infantry of two legions. To cross the sWait was only 
the work of a fev/ hours: but, when he saw the opposite heights crowned v/ith 
mullHu'lc!: of armed men, he altered his course, and steering along the shore, cast 
anchor l i ibro the spot wliicli is now occupied by the town of Deal. The natives 
care.'illy il'Ilnwcd the motions of the fleet, urging their horses into the waves, and 
by the!r gestiiio;) and shnuts, liiddiiig defiance to the invaders. The appeamnce of 
the naked b 'rbarians, and a superstitious fear of oflending llie gods of this unhi'own 
vvorh', S; read a !em;!ornry alarm among the Romans: but after a fdiort pause it 
was dij|:cllpd, !■}- the intrepidity of the standard-bearer of tlie tenth legion ; who, 
calling on his comr-ules to follow him, leaped with his eSgle into the se?. Data jh- 
ments inclantly pomed from the nearest boats : the beach, after a short elr iggle, 
was gained; and the untaught valour of the natives yielded to the arms and dis¬ 
cipline ef their enemies. 

JL—Origin of the Briton:. 

The Britons as aL'o tire principal nations of Europe are shewn, from (he radical 
difleren. e in their languages, to be descended from the three great families of the 
Celt®, Gothi, and Sarmatare: and from the countries which they have successive¬ 
ly occupied, it appears that the Celtre were the first who crossed the liinils of 
Assia into Europe ; that as the tide of population continued to roll towards the 
west, they were pushed forward by the advance of the Gothic nations ; and that 
these in their turn yielded to the pressure of the tribes of the Sarmatrs. 

III.—Their Manner:. 

By the Roman writers all the natives of Britain are indiscriminately denominat¬ 
ed barbarians, a term of Indefinite Import, which must vary its signification with 
the subject to which it is applied. Though tai ifemoved from the elegance and re¬ 
finement cf their invaders, the Belgic tribes of the south might almost claim the 
praise of civil! ra'.ion in comparison with their northern brethren. Their dress was 
of their own manufacture. A square mantle covered a vest and trowsers, or a 
deeply plaited tunic of braided cloth: the waist was encircled with a belt: rings 
adorned the second finger of each hand, and a chain of iron or brass was suspend¬ 
ed from (he rieck.(l) 

Their huts resembled those of their Gallic neighbours. A foundation of stone sup¬ 
ported a circular wall of timber and reeds ; over which was thrown a conical roof, 
pierced in the centre for the twofold purpose of admitting light, and discharging the 
6moke.(2) In husbandry they possessed considerable skill. They had discovered 
the use of marl as a manure: they raised niOre corn than was necessary for their 
own consumption: and to preserve it till the following harvest, they generally stored 
it in the cavities of rock3.(3) But beyond the borders of the southern tribes, these 
faint traces of civilization gradually dissappeared. The midland and western nations 
were unacquainted with either agriculture on manufacture. Their riches consisted 
in the extent of their pastures, and the number of their flocks. With milk and flesh 

(1) PUn. viii. ‘18. xxxiii. J. Dio Nic. in Ncrone, p. 169. Whitaker’* Mancheator, »ii, 5. 

(2) Caa. r. 12. Diod Sic v. p. 347 Strabo, iv. J97. 

(3) Plin. Hiat. Nat. *»ii. 6. 8. Diod. Sic. ▼. p. 347. 
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thejrsBtiBriod the cravings of hunger; ond, clothed in skins, they bade defiance to the 
inclemency of the seanons.(l) But even sheep were scarcely known in the more 
northern parts j and the hoardes of savages, who roamed through tfio wilds of Ca¬ 
ledonia, often depended for support on the casual produce of the chase. They 
went almost na’ced: and sheltered themselves from the weather under cover of the 
woods, or in the caverns of the mountains. Their situation had hardened both 
their minds and bodies. If it had made them patient of fatigue and privation, it 
had also taught them to he rapacious, bloody, and revengeful. When Severus in¬ 
vaded their country, the Roman legions were appalled at the strength, the activity, 
the hardihood, and ferocity of these northern Britons.(2) 

IF .—Their Religion. 

The religion of the natives was that of the druids, whether it had been brought 
by them from Gaul, as is the more natural supposition, or, as Cmsar asserts, had 
been invented in the island, 

V.—Government of the Britons. 

The form of government adopted by the British tribes has scarcely been noticed 
in history. In some, the supreme authority appears to have been divided among 
several chieftains; in most, it had been intrusted to a single individual; but in all, 
the people continued to possess considerable influence. 

We are told that the Britons were quarrelsome, rapacious, and revengeful j that 
every nation was torn by intestine factions j and that pretexts were never wanting 
to justify oppression, when it could be committed with irapunity.(3) It was this 
rancouroqs hostility among themselves which accelerated their subjugation to the 
power of Rome. « There is not,” says Tacitus, “ a more fortunate circumstance 
than that these powerful nations make not one common cause. They fight single 
and unsupported, and each in its turn is compelled to receive the Roman yoke.”(4') 

Such were the Britons, who by their bravery and perseverance bafiied the at¬ 
tempts of the first, and the most warlike of the Cssars. From that period to the 
reign of Claudius, during the lapse of ninety-seven years, they retained tlieir original 
independence. 

VI.—Fate of Caraciacus. 

Garactacus was the most celebrated and the last of their chiefs. His fame had 
already crossed the seas; and the natives of Italy were anxious to behold the man 
who had braved for nine years the power of Rome. As he passed through the 
imperial city, he expressed his surprise that men, who possessed such palaces at 
home, should deem it worth their while to fight for the wretched hovels of Britain. 
Claudius and the empress Agrippina ivere seated on two lofty tribunals; the pre- 
torian guards stood on each side; and the senate and the people had been invited 


f])C!jes.v.l4. 

(2) Afela, iii. p. 264. Dio Nie. in Severn, p. 340. Herodian, iit. 47. 

(3) Masime imperitandi cupidiae, et atudio prolatandi ea qus possident. Mela, iii. 206. Tacit. 
Agric. xii. 

Tor.it. Agrie. sii. 
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to witness the spectacle. First were borne the arms nnd the ornament Of the 
British prince j next followed his wife, daughter, and brothers, bewailing with 
tears their unhappy fate; lastly came Caractacus himslf, neither dispirited by his 
misfortunes, nor dismayed at the new and imposing spectacle. Claudius, to his 
own honour, received him graciously, restored him to liberty, and, if wo may credit 
a plausible conjecture, invested him with princely authority over a portion of con¬ 
quered Britain. The event was celebrated at Romo with extraordinary joy. By 
the senate the captivity of Caractacus was compared to the captivity of Perses and 
Syphax: by the poets, Claudius was said to have united the two worlds, and to 
have brought the ocean within the limits of the empire.(l) 

VII,—Reduciion of ,dnglesey. 

The isle of Anglesey, the nursery and principal residence of the druids, had 
hitherto offered a secure retreat to those priests, to whose influence and invectives 
was attributed the obstinate resistance of the Britons. To reduce it, Suetonius 
ordered his cavalry to swim across the strait, while the infantry should pass over 
in boats. On their approach to the sacred isle, they beheld the shore lined not 
only with warriors, but with bands of male and female druids. The former, with 
their arms outstretched to heaven, devoted the invaders to the god of war; the latter, 
in habits of mourning, with their hair floating in the wind, and lighted torches 
in their hands, were running in all directions along the beach. The Romans 
were seized with a superstitious horror. For a moment they refused to advance: 
shame and the reproaches of their leader urged them to the attack. The victory 
was easy and bloodless. On that day the power of the druids received a shock 
from which it never recovered. Their altars were overturned; their sacred groves 
fell beneath the axe of the legionaries; and their priests and priestesses were con¬ 
sumed in the flames, which they had kindled for the destruction of their captives.(2) 

VIII.—Brilain alandemed hy ilie Romans. 

About the year A. M. 400, the great fabric of the Roman power was shaken to 
its foundation. Hordes of barbarians, under different denominations, issuing from 
the unknown regions of the east and the north, had depopulated the fairest of the 
provinces; and a torrent of Goths, Vandals, and Alans, under the celebrated 
Alaric, had poured from the summit of the Julian Alps into the flourishing plains 
of Italy. It became necessary to recall the troops from the extremities to defend 
the heart of the empire; and the cohorts which had been stationed along the walls 
in Britain, fought and triumphed under the command of Stilicho in the bloody battle 
of Pollentia.(3) After the retreat of Alaric the Jlritish forces seem to have returned 
to the island, and to have driven back the Piets, who had taken advantage of their 
absence to plunder the neighbouring province. 

The natives, left without a military force, and exposed to the inroads of their 
enemies, determined to reject an authority which was unable to afford them pro>- 


(1) Tacit. Ann. xii. 31—36. 

(2) Tacit. Ann. xiv. 29, 30. 

(3) Compare Gildas, c. 12, and Bede i. 12, tvi'.h Claudian (De laud. Stilic. ii.ver. 217>. 
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tection. They deposed the Roman magistrates; proclaimed their own indopon* 
donee, took up arms, and with the spirit of freemen, drove the barbarians out of 
their territories,(l) When tlie intelligence readied Ravenno, Honorlus, the legiti¬ 
mate emperor, wrote to the states of Britain, “ to provide for their own defence.” 
By this ambiguous expression he has been thought to have released them from 
their allegiance: perhaps his only object was to authorize their present efforts, that 
he might thus reserve a claim to thoir future obedience.(2) 

IX .— The JVaiivcs invite the Saxons. 

Soon after the Britorts had asserted their independence, the greater part of Europe 
was depopulated by the two dreadful scourges of pestilence and famine. This 
island did not escape the general calamity: and the Scots and Ficts seized the 
favourable moment for the renewal of their inroads. The dissensions of the native 
chieftains facilitated their attempts: district after district became the scene of de¬ 
vastation, till the approach of danger admonished the more southern Britons to 
provide for their own safety. Some solicited, but in vain, the protection of ADtius, 
the Roman general in Gaul;(3) others, under the guidance of Vortigern, the most 
powenul of the British kings, had recourse to an expedient, which, however pro¬ 
mising it might appear in the outset, proved in the result most fatal to the liberty 
of their country. The emperors had long been accustomed to purchase the ser¬ 
vices of the barbarians j and the Armoricans, who, like the Britons had thrown off 
the Roman yoke, had, with the assistance of the Saxons, successfully maintained 
their independenc0.(4) Vortigern resolved to pursue the same policy. A Saxon 
squadron of three chiules, or long ships, was cruising in the channel in quest of 
adventures, and its two commanders, the brothers Hengist and Horsa, eagerly 
accepted the overtures of the British prince, to aid in fighting his battles, and to 
depend for their reward on his gratitude. They landed at Ebbsfleet, and were 
cantoned in the isle of Thanet.(5) 

They soon turned their arms against the Britons themselves, who, however, did 
not tamely submit. On one occasion Germanus, a Gallic prelate, resumed a charac¬ 
ter, in which he had distinguished himself during his youth. A party of Piets and 
Saxons were plundering the coast: he put himself at the head of the Britons, and 
led them to a defile, where they awaited in ambush the approach of the invaders. 
On a sudden by his command they raised a general shout of Hallelujah: the cry 
was reverberated from the surrounding hills: the enemy fled in amazement, and 
numbers perished in an adjoining river. By ancient writers this action was 
celebrated under the name of the Hallelujah victory.(6) It was the last of the 
Britons. 


(1) Zosim. vi. 376. (2) Id. 318. 

(3) Gild. c. xri. xrii. xsl. (4) Sid. Apol. Paneg. Avit. r. 1 

(5) Gild. c. Miii. Nen. xrriu. 

(6) Frosp. in Chron. p. 630. ad. ana. 4S9. Congtan. rit. S. Ger. c. I. 23. Bad. 
178. See Lingard, p. 81, 83, 84, 85, 
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GENERAL PRINCIPLES OF THE LAWS OF ENGLAND. * ^ 


I, Introduction. 11. Common Law.. III. Lex non Scripta. IV. Civil Law. 
V. Canon Law. VI. Statute Law. VII. Saxon Laws. VIII. Saxon Law¬ 
givers. IX. Condition of the Saxon People. X. State of Landed Property. 
XI. Thainland. XII. Origin of the Feudal System. XIII. Bockland. 
XIV. Folkland. XV. Descents. XVI. Jllienation. XVII. Testaments. 
XVIII. Method of Conveyance. 

I. — Introduction. 

About the middle of the second century the Saxons, an ohscurc tribe ofbarba-, 
rians, occupied the district between the Elbe and the Eyder on the neck of the 
Cimbrican Chersonesus;(l) in tlic course of two hundred years the same appella¬ 
tion had become common to all the nations from the extremity of the peninsula to 
the Weser, the Ems, and the Rhine.(2) They formed a kind of voluntaiy associa¬ 
tion, which 'was loosely held together by similariinterests, and congenial pursuits. 
Pillage by land, piracy by sea, was thijir only profession j and though the imperial 
fleet had often been employed to cheek, it could never subdue their dauntless and 
enterprising spirit. But as the power of Rome declined, the audacity of the 
Saxons increased: their expeditions became more frequent, their descents more 
destructive: from plunder they proceeded to colonization; and the men who had 
depopulated, afterwards repeopled the better portion of Britain. Adventurers from 
each of the associated tribes were among the colonists ; but the majority consisted 
of Jutes, Angles, and Saxons properly so called.(3) The original seat of the 
Saxons has already been mentioned: the Angles were their neighbours on the 
north as far as the site of the present town of Flensburgh: and beyond the Angles 
dwelt the nation of the Jutes, with no other boundary than the ocean. 

From the language of the Saxons, their gigantic stature and national institutions, 
it is evident that they were of Gothic descent. Their whole time was alternately 
devoted to indolence and rapine. To earn by labour what might be acquired by 
force, they deemed unworthy the spirit of a freeman, and consigned the culture of 
their land with the care of their flocks to the meaner labour of women and slaves. 
Every warrior att.aclied himself to the fortunes of some favourite chieftain, whom 
he followed in his piratical expeditions. These chieftains guided the councils of 
the tribe; and from them, in times of danger, was selected a leader, who exercised 


O ) Fto!. in 4 ° Eiiropse lab. v 

(3) Btd. 1, 1&. Etholwerd, Cliron. 1, p. 476. 


(2) Eutrop. is. p. 659. 
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iho supremo command, and wag digniliod with the lillo of coriyng, or king. Ilis 
authority, however, was but temporary. It expired with the exigency to wliicli it 
'ovyed its existence.(I,) ’ ' * ' . 

The warlikerexertions of those tribes were at first clieckcd by tlicir want of arms: 
^ but during Jjirce centuries of intercourse or hostility with the Romans, they had 
learned to supply the deficiency. Tliey bore a target on tlio loft arm, and em¬ 
ployed for olfentie the spear, tlie sword, and the battic-axc. The two latter were 
long and ponderous ; and to tlieir destructive cllbcts is attributed the havoc, which 
the Saxons never faiied to make in tlie broken ranks of an encmy.(2) As their 
ships were not fitted for the transportation of cavalry, they usually fought on foot 
in one compact body; but after their settlement in Britain, the chieftains, with the 
most wealthy of their retainers, came mounted into the field. Their esteem for the 
war-horse rose to a species of veneration ; but previously to his initiation, his nos¬ 
trils were slit, liis'ears were stitched up, and his sense of hearing was entirely des¬ 
troyed. From that moment lie became sacred to the god of war, and was conceived 
on important occasions to announce llie will of tlie deity.(3) 

In tlie infancy of their naval_ power tlie Saxon boats resembled those of the other 
nOTtliern tribes; and a few, planks surmounted with works of osier and covered 
with skins, bore the fearless barbarian across the ocean, in the search of spoil and 
adventures. But in the fiftli century their cliiules, or war-ships, had assumed a 
more formidable appearance: and from the number of warriors whom they carried, 
and the length of the voyages which they made, we may conclude that they were 
formed of more solid and lasting materials. In these the Saxons repeatedly issued 
from their ports, sometimes steering for a particular point, sometimes trusting 
entirely to the guidance of the winds; but whether they were conducted by chance 
or design the object was invariably the same, to surprise and pillage the unoflbnding 
inhabitants on some parts of the British or Gallic coasts. Sklonius, the eloquent 
bishop o,f Clermont, has described in animated language the terrors of the provin¬ 
cials and the favages.of the barbarians. “ We have not,” he says, “ a more cruel 
and more dangerous enemy than the Saxons. They overcome all who have the 
courage to^oppose them. They surprise all who are so imprudent as not to be pre. 
pared for their attack. When they pursue, they infallibly overtake : when they 
are pursued, their escape is certain. They despise danger: they are inured to ship¬ 
wreck : they are eager to purchase booty vwlh the peril of their lives. Tempests, 
which to others are so dreadful, to them are subjects of joy. The storm is theirpro- 
tection when they are pressed by the enemy, and a cover for their operations when 
they meditate an attack. Before they quit their own shores, they devote to the 
altars of their gods the tenth part of the principal captives; and when they are on 
the point of returning, the lots are cast with an affectation of equity, and the impious 
vow is fiilfilled.”(4.) 

Upon the establishment of the Saxons and Angles in South Britain, after the 
year 450, the whole of that part of the island wag divided into the seven following 
kingdoms, viz:— 


(1) Uuntingd. 178, 181. 

(3) Sidon. viii. fi. 

(4) Bed. V. 10. tViilicli. i. p. 7. 


C?) mik. Ton. i. l.'iO. 
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1. Kent, founded by Hengist in 455: it terminated in 823. 2. Sussex, or the 
South Saxons, was founded by Ella in .491, and ended about the year 600. 3. 
East Angles, founded by Ufla in 751, and ended in 792. 4. Wessex, or West 
Saxons, f()unded by Gerdic in 519, and ended about 1012. 5. Nortliumberland, 
established by Ida in 547, and ended in 827. 6. Essex, or the East Saxons, 
founded by Ereenivin in 627, and ended in 810. 7. Mercia, founded by Cridda 
in 584, and ended in 824. This was frequently united with Deira. 

The laws of England may be divided into four distinct branches or heads: the 
common law, civil law, canon law, and statute law. 

II.—Common Law. 

What is called common law consists of a collection of customs and maxims, 
which derive their binding power, and the force of laws, from long and immemo¬ 
rial usage, coupled with the express sanction, or the tacit consent, of the legisla- 
ture.(l) 

III.—Lex non Scripta. 

One of the most remarkable designations of the common law was that of lex 
non scripta, which it derives from its own nature, because there are no records 
extant to show its legislative enactment, it being one of its peculiar perfections, 
that it has been in use time out of mind, or, in the solemn language of the law, 
time whereof the memory of man runneth not to the contrarj'. The common laws 
of England, says Lord Chancellor Ellesmere, are grounded upon the law of God, 
and extend themselves to the original law of nature, and the universal law of 
nations, and are not originally leges scriptm.{2') 

IV. —Civil Law. 

By the civil law is to be understood the civil and municipal law of the Roman 
empire, which, owing to peculiar circumstances, was first partially admitted into 
England, and finally established so as to form a branch of the jurisprudence.(3) 

V. —Canon Law. 

The canon law is a body of ecclesiastical laws, originally compiled from the de¬ 
crees of councils, bulls, and decretal epistles of the Holy See, and the opinions of 
the ancient fathers, which were digested by Gratian, under the title of Decretum 
Gratiani; to these were added, the Decretalia of Gregory IX., the Sextus Decre- 
talium of Bonifice VIII., the Extravagantes of John XXIL, and the Extravagantes 
Communes of later popes; comprising the whole corpus juris canonda —(body of 
canon law). Some parts of this law were adopted at an early period by the 
Saxons, but far the greater part was introduced at the same time with the civil law, 
as will be more particularly noticed in its proper place.(4) 

VI.—Statute Law. 

The statute law is the last branch of law which enters into the composition of 
English jurisprudence. A statute is any act of the legislature which serves as a 


(l) Hate’s Hist. Common Law, c. I. (2) Ellesmorc Disc, on the Poslnati. 

(3) Sec p»ge 80. (4) A. D. 1151. 1230. 1298. 
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rule for the conduct of the communitjr, in whicli sense all the public acts or laws 
of the Saxon kings were statutes; but in a restricted sense, a statute signifies any 
thing which was statutum, decreed, or determined by the king’s majesty, by and 
with the advice and consent of the lords spiritual and temporal, and commons in 
parliament assembled. 

Statutes are either declaratory or confirmatory of the common law, or they serve 
to abridge or enlarge the common law, or altogether to introduce a new law. Most 
of the old acts, such as Magna Charta, the statute of Marlbridge, Merton, &c., are 
for the most part confirmatory of the common Law, and on that account the more 
valuable, because they thereby serve to prevent good laws and customs from fall¬ 
ing into desuetude. Modern statutes, on the other hand, are for the most part 
introductory of some new law or regulation j and being framed %vith a view to 
diminish as much as possible the discretionary power of those by whom they are 
administered, they are remarkable for their number, their prolixity, and oftentimes 
for their incorrectness and want of clearness.(l) 

The statute commencing with Magna Charta, and ending with those of Edward 
II., including such as are of incertain date, have been distinguished by the title of 
the Vetera Statuta. Hitherto they had been mostly named from the place where 
the parliament was held, or the statute passed, as the statute of Merton and Marl- 
bridge ; the statutes of Westminster, first, second, and third; the statutes of 
Gloucester, Carlisle, Lincoln, Acton, Burnet; and others were denominated from 
the subject matter of them; as the statute of Ireland and Wales, the statute of 
essoins, of vouchers, of sheriffs, confirmatione chartarum, Prerogatea Regis de 
Melibus ,* others distinguished by initial words, as Quia Empiores, Cerconspeciu 
agatis ; some few under Edward II. are distinguished by the year of the king’s reign, 
which is at present the usual mode of citing statutes. In a collective sense, those 
passed before the union with Ireland.in 1801, are called English statutes, since that 
union, statutes of Great Britain and Ireland, and after the union with Scotland, 
imperial statutes. 


VII.-—Saxon Law. 

The common law is of such antiquity, that it was coeval with the first peopling 
of Great Britain. From the earliest records of Saxon times may be traced many 
of the rules and principles of law which are acknowledged in the present day; as 
the jurisdiction and proceedings of courts, the distribution of powers and offices 
among the ministers of justice, and the like. Among the Saxon kings there was 
a series of lawgivers whose codes, then occasionally distinguished by the name of 
dombocks, are still extant, and present us with the outlines of that scheme of 
English jurisprudence which afterwards obtained a footing. These codes contain 
little more than a brief abstract of laws, or general rules, for the guidance of the 
judges at magistrates, the details being left to be decided either by their discretion, 
or by the known customs of the place.(2) 


(1) A. D. 1215. Co. 2 Inst, passim. 

(2) i.L. Wiht. & Edir. Sen. opud Wilk. 48. 
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VI11.—Saxon Lawgiucrs, 

The iirdt. of these eoJus, whicli is also said to be the oldest in Europe, was that 
of Etholberl, who began to reign A. D. 561; his was followed by the codes of 
Hlothaire, Edric, iind Wilitrod, all kings of Kent, and of Ina, king of the West 
Saxons; after which we have the laws of Alfred the Great, Edward the Elder 
(his son) Alhelstan, Edmund, Edgar, Ethclrcd Catiule,and Edward the Confessor. 
Alfred, the most celebrated of the Saxon legislators, not only end)odicd the laws of 
his country into a regular form, but did more than any other king towards their 
observance. By the wisdom of his regulations and political institutions, he acquired 
the title of Conditor Legum Anglicanarum, (the founder of English law), as did 
Edward the Confessor acquire that of Restitutor Legum Anglicanarum, (the restorer 
of the English law), on account of the completeness of the collection which he 
formed of all the laws then in force throughout England.(]) 

IX ,— Condition of the People. 

The Saxon people were divided into freemen and slaves. The freemen were 
again divided into eorls carls, Manes and ceorls or husbandmen. The eorls were 
civil oflicers superior in dignity to the thanes, as appears from the different hcriots 
required from them by law of Canute. The heriot of the carl was eight horses, 
that of the thane four horses, besides other things in proportion. The thanes were 
properly the feudal lords or nobles, so called from the Saxon thenian, to serve, 
because they were bound to do special service for their lords and attend upon the 
king when required. They were distinguished into the ihani mujores, in Saxon 
properly thegen, who were immediately in the service of the king, and the ihani 
7 ninores,h\ Saxon ihcoden, who were in the service of the higher thanes. The 
ceorls were the farmers or husbandmen, to whom the cultivation of the land was 
assigned. The slaves were either domestic slaves, who performed the various 
offices of the house in the families of their master, or they were employed in the 
laboum of the field, and were on that account called villani villeins, because they 
lived in the villsor villages. These slaves or villeins were in the lowest state of 
degradation, being considered as the property of their owners. In the laws of 
Wales it is expressly said, that the master had the same right to his slaves as to 
his cattle. There was another description of persons, namely frilazin or freedmen, 
who had been emancipated from their bondage; but their condition was very little 
better than that of the villeins.(2) 

X.—State of Landed Property. 

Whether the landed property of the Saxons was subject to the feudal laws, and 
to what extent, has been a matter of much controversy, which owing to the scanty 
information to be gathered from the records of those times, can never be jiositively 
decided. The legal historian must, therefore content himself with stating authentic 
facts, and leave the reader to draw his own conclusions. 


(1) Ilan. Cost. 1, 1, c. GO Lib. Ranicns, see. .G ; Gemiticen, 1, 6, c. 9. 

(2) LL. Can. c, 09. Jud. Civ, Loud, ajuid. tVilk. 71. Siiclin. Feud and Ten. c. 5, Spclin 
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X I ,— Thainlanil, 

Tlic lands of llio Saxons wcro divided into lliainland, Ijockland, and folkland. 
Tlminlantl was lliat wliicli was granted by the Sa.xon kings to their tliains, or 
thanes, wlio were properly such ns attended at court, and held their lond imme¬ 
diately of the king, the term thane being as before observed, in tlie first instance, a 
title of ofiice, although it afterwards became one of dignity: of these lands ifio 
thanes reserved a portion for the support of their household, called inlands, which 
wcro cultivated by their villeins : the rest called outlands, they let out to the ccorls 
for a certain rent, and in all probability for the same sort ofservicesas were requir¬ 
ed of the thanes from the king. The thainlands were distinguished by the name 
of baronies, and other appellations after the conquest. 

When lands held by the thanes reverted to the crown, it ajipcars they were 
called revelands, because they felt under the immediate government of the king’s 
ofilcer, the reve, or 81101111 .( 1 ) 

XII .— Origin of the Feudal System. 

The origin of the feudal system is commonly traced from the Lombards and 
other northern nations, who, on the decline of the empire, made irruptions into 
diflerent parts of Europe, and obtained from their kings or leaders allotments of 
land in the countries where they settled, which the possessors again parcelled out 
into sm-iller allotments to their inferiors. This practice of granting lands on con¬ 
dition of military service appears to have been adopted by the Roman emperors ; 
for vve learn from Lampridius, that Alexander Severiiis gave to the officers and 
soldiers stationed on the frontiers the lands that were taken from the enemy, to bo 
theirs on condition that they and their heirs should do military service; and Pro¬ 
bus made similar grants to the veterans in Isauria, requiring that their sons, from 
the age of eighteen and upwards, should servo in the army. These barbarians 
were, therefore, rather the imitators than the introducers of a practice, which suited 
well with their circumstances as the settlers in a new country.(2) 

XIII. — Bocldand. 

Dockland or bookland, the next species of landed property among the Saxons, 
was that which was held by charter or deed, and answered to what was afterwards 
called freehold. This was occupied by the ceorls, who were the free or soccage 
tenants of the thanes.(3) 

XIV. —Folkland. 

Folkland, in Latin terra popularis, the last species of landed propert}-, was 
holden at the will of the lord without any deed, and mostly occupied by the de¬ 
graded class of men. From this last sort of estate sprung what has since been 
termed copyhold land.(4') 


(1) Spelm. Orig. of Puds. c. 5. Speim.c. 25. Spelm. Feuds, c. 24. Spelm. Feuds, and Ten. c. 8. 

(2) jMurator. Anli. Ifal. Diss. 10 547. Lainprid. Vit. Severus. Seld. Tit. of Hon. c. 1. «. 
23 Duck do Us. Jtir. Cir. F. I. c. 6. 

(3) Spelm. Feuds and Ten. c. 5. (4) Spelm* Feuds ubi supra. 
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XV. — Descents. 

The lands of tlio Saxons descended for the most part equally to all the males’ 
without any right of primogeniture, of the custom of kavelkind in Kent is still a 
vestige. The same was the case if they were all datighters; but if there were 
sons and daughters, it is probable that, after the manner of the Saxons on the con¬ 
tinent, they did not share alike. By the laws of Wales a daughter received but 
half a son’s portion.(l) 

X VI. — Mienaiion. 

Alienation was, by a law of Alfred, so far restricted, that no one could dispose 
of inheritable property contrary to the will of the original purchaser.(2) 

XVII.—Testaments. 

Testaments were not in use among the ancient Germans, but probably came 
into use soon after the introduction of Christianity, for we read of testaments as 
early as the reign of Alfred. In the form and manner of making wills, as also in 
the mode of disposing of lands and goods, the Saxons appear to have observed the 
rules of the civil law. iElthelwolf, in imitation of Charlemagne, divided his lands 
by will between his three sons; and Alfred, his youngest son, did the same, as 
appears from his will, which is still extant.(3) 

XVIII.—Method of Conveyance, 

A legal transfer of lands might be made among the Saxons without any deed or 
writing, but in lieu thereof by certain ceremonies, as that of holding by the horn, 
by the arrow, and the like. Thus Edward the Confessor granted to the monks of 
St Edmund’s Bury in Suffolk the manner of Brokper cultellum. Nevertheless 
deeds were not altogether unknown to the Saxons, by whom they were generally 
denominated gewrite, writings. The particular deed by which an estate was 
conveyed was termed a land-hoc, whence the land was denominated boc-land. 
For the ratification of deeds it was usual to have them read in the county court in 
the presence of the assembly, by whom they were attested, by the signature of 
their names, as well as that of the parties.(4) 


(1) Lindenb. Cod. Antiq. 476. 

(3) Tac. de Germ., c 20. Hicks’ Dias. 51. 
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I.—Division of the Country. 

Aaiong the regulations ascribed to Alfred for the establishment of order and 
government, was that of dividing England into counties, and these into hundreds 
and tithings. But although the merit of invention is commonly given to this great 
prince, it appears that some of these divisions existed before liis time, and that to 
him belongs the honour of having reduced them to order, and rendering them sub¬ 
servient to the purposes of police.(l) 

II.r~Couniies. 

The county had existed in France under the name comti at art early period, and 
was so called from the comte, comes, or earl, by whom it was governed. The 
comes was an officer of great antiquity in the Eoman empire, so named, d comi- 
tando, from their attending the emperors, because they were always attached to 
their persons, and were in their immediate service. When Alfred the Great had 
got rid of his enemies, he set about new modelling the kingdom, and divided it into' 
more regular and uniform portions, to which he gave the name of scyre, shire,, 
from icyran, to divide, signifying literally a division. The officer to whom the 
government of the shire was entrusted was sometimes called an alderman, more 
properly an earl, which, from the Danish Jarl, signified a man or a retainer, or a* 
some think from cere, honour signified a dignity. 

III.—Earl.. 

The earl, as respected his office, corresponded altogether with the comes of the’- 
Latins, and the comte of the French. He had both a civil and military adminis-' 
tratioh of the country, and acted like the comes, both as a judge and a commander 
of the forces. In his judicial capacity he was’probably styled aldermann, and in 


(1) Ingulph. Hist. Croy!, 4S® j Gut, Malms, dc Gest. Keg. Angl. 24. A. D. 8S0. 
N 
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hid militniy cnpacity ho had iho title of herlnch, from here, an army, ond token, to 
lead, answering to the Latin dux, and tlio French duc.{\) 

At first the carl had their appointment from the king, and licld their office at 
his pleasure; but from the Increasing power of these carls or dukes, and Iho tacit 
consent of the sovereign, this office became in process of time hereditary, and 
sometimes elective, if we may believe tiie laws ascribed to Edward the Confessor. 
Among the perriuisitcs enjoyed by tlie carl was that of the lertium demtrivm, or a- 
third or Iho profits of fines and penalties imposed at the county court.(2) 

IV. — Hundreds, 

The hundred, which was a subdivision of a sliirc, was a name of number, and 
was at first probably applied to the number of a hundred families or villages. The 
hundred is mentioned by name in the laws of Ina, and had been introduced into 
France as early as the reign ofClotairc, under the name of centenn, for the express 
purpose of making such district answer llie purpose of civil government. Traces 
of this institution are also to be found among tiic ancient Germans. The chief 
man of the hundred was called centenarius among the Franks and other nations 
on the continent, and hundredarius aldermannvs or hundred!, among the Saxon. 
This officer had likewise both a civil and military duty.(3) 

V .— Takings, 

The tithing was a subdivision of the hundred, and, as its name imports, was the 
tenth part of a hundred. This division is also mentioned in the laws of Ina, but 
it does not appear that it was connected with the police of the kingdom until the 
time of Alfred, who, for the prevention of robberies ^:^nd other offences, required 
every member of the tithing to be answerable for the good conduct of the rest. So 
far then as regards the constitution and object of this regulation, Alfred is justly 
entitled to the praise of being the inventur.(4') 

VI.—Friburg or Frank-pledge. 

This community was called in the Saxon friborg, or friburg, that is to say, 
frank-pledge, from/rco, free, and borg, a pledge, because every free man was a 
pledge or security for the good conduct of the others.(5) 

VIl. — Tithingman. 

The head man of the tithing was called friborgshcofod, or borghealder, that is, 
the elder of the borgh; also sometimes iheoihungman, that is, the tilhing-man, 
which afterwards became the common appellation. In Latin the tithing was 
called decenna or decina, the members deconnarii, and the head man decanus 
friborgi.(6) 


(1) Asscr. Vit. Alf. Alcuin. in Epist. 35.. [Sax. 

(2) Anna). Sax. 49; Spelm. Concil. 1, 190; LL. Ediv. Conf. c. 33, apud VVilk. LL. Ang. 

(3) Spelm. Gloss, in V'oe.; Du Canage, Gloss, in Voc.; Tac. Germ. c. 6. 

(4) Spelm. Gloss.; Du Cange, Gloss.; Dugd. Grig. Jur. 23. 

(5) LL. Edw. Coni', c. 32. 

(S) LL. Ednr. ubi supra. 
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Tlio lllhing-mnn lind more pnrliciiiarly to niiswor for the gooil coniluct of the 
rest; for when any one of the tithing fled on account of ntiy ollencc, it was his 
business to assemble the others and to use all possilflc diligence to produce the 
oflender. If he wore not forthcoming, and the tithing could not purge themselves, 
they were subject to be fined. In order to supiwrt this rcgtdalion, every one was 
obliged nt the age of twelve to enrol himself of some donennary or tithing, at which 
period he took an oath to he true and faithful to llic king. This oath was after¬ 
wards called the oath of allegiance; and the proceeding of administering tlie oath 
and examining the slate of the decennaries, wliichtook place once a-ycar, was de¬ 
nominated visgs frunciplegii, or view of fraiik-pledge.(l) 

This pledging also extended to sfr.ingcrs; so that if any one look a stranger in, 
and suflered liim to stay there llimo nights, and the stranger committed any crime, 
the person so harbouring him was considered as having made himself a pledge for 
him. The person who was entertained for one night was denominated in the 
Saxon uncutU, that is unknown ; on tlic second niglit iwanighl gest, and on the 
third night agmhine, that is as much as to signify an imnate.(2) 

Although the tithing is now fallen into disuse, yet tlie names of tilhingman and 
headborough are still retained to denote the ofiice of petty conslable.(3) 

Vlll.—Ecdcsiaslical State. 

With theso political divisions was connected the ecclesiastical stale as it was 
first established in England. The Saxons having embraced Christianity tliroiigli 
the ministry of St. Austin, and other monks sent by Pojie Gregory; the Church 
of England, as to its doctrine and discipline, was framed after the model of the 
Church of Rome. Canterbury, where the missionaries were first received, A. D. 
596, was the first English see, of which St. Austin was consecrated arclibishoj) the 
next year. London was raised to a bishop’s see, and Mellitus chosen the first 
bishop in GOi; York was raised to an archbishopric, and Paullitnis [daced at its 
head in 624; and at the time wlien tlie vencralile Eedc closed ids history, wc 
are informed that there were sixteen bishops who had llieir seals at the most im¬ 
portant places at that time. Canterbury lyas always acknowledged to be tlie 
metropolitan church of all England, and has continued ever since, notwithstanding 
the title of the primacy was disputed by some archbishops of York.(4) 

JX .— Union of the Secular and Ecclesiastical Powers. 

Between the secular and ecclesiastical powers there was at this period a liappy 
union in England, owing to the piety of the Saxon princes.and the moderation of 
the clergy, who were not yet subject to any foreign influence. To tlie bishop 
belonged not only the ecclesiastical government of the diocese, but also a con¬ 
siderable share in the civil administration ; for the bishop and the earl or alder- 


(1) LL. Edg. c. 6; LL. Can. 19; LL. Ed. Conf. c. 32. 

(2) LL, Can. c. 25; LL. Edw. Conf. c. 27. 

• (3) LL. Ediv. Conf. c. 34. 

(4) Bed. Hist. 1.1, c. 27, 1. 2, c. 4, A. D. 630. 
(5^ LL. Edg. c. 5; LL. Can. c. 17; Spc.'jn, Bern. 50. 
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fniin co>oporalc(] for (lie preservation of tlic ponce and the maintenance of good 
order.(5) 

X—THhts. 

Among tiio snbjccts which engaged the ottention of those synodS) tho payment 
of tithes was frequently considered. The introduction of titlics into England is 
probably coeval with that of Christianity. OlTa^ king of Mercia, having set ilio 
example of giving the tenth of his goods to tlie cliurch, the payment of them is 
enjoined by most of tho subsequent kings whose laws ore extant. It should seem 
(hat, in the commencement, people miglit pay their tithes to what priests they 
pleased,, which was called the arbitrary consecration of tithes j or they miglit put 
them into the hands of the bishop, to be distributed among the clergy; but ns this 
practice afforded a facility to fraud and abuse, it was enacted by a law of Edgar, 
that the payment of tithes should be confined to the parish to wliich they belong; 
from, which it may be gathered that England was at this time divided into parishes, 
and is supposed to have been so from the time of Alfred the Great. Besides tithes, 
there are other church dues mentioned at that time, as romscot, which was proba¬ 
bly the same as was afterwards called Peter-penco; and soulscot, a sort of expia¬ 
tory offering made by a person at his decease to the church for the good of his soul, 
which was afterwards called a mortuary or oorse-present.(l) 

XL—Military State. 

The military law of the Saxons was similar to that of their German ancestors. 
All their youth were trained to the use of arms, and every freeman was obliged to 
be ready to talte the field whenever they were called upon so to do. The only 
persons exempted were the clergy, who, like the priests among the pagans, werq- 
prohibited’ the use of arms; and the slaves who were not allowed the honour of; 
bearing them. That the people might always be furnished witli the necessary arms^ 
expert in the use of them, the freemen of each tithing, hundred, and county, 
were appointed to meet at certain times and places, for the purpose of going through 
their exercises, and having their arms inspected; besides which, a general review 
of ail the armed men and arms in the kingdom took place on one and the same 
day of every year, in the month of May. These regulations, in which we may 
trace the origin of our present militia, are supposed to have been made by Alfred, 
and to be coeval witli tlie scheme .of political economy which he established. Tho 
troops of each division wore commanded by the officers or headmen of the respec¬ 
tive districts, namely, the counties by-the heretochs or dukes, the hundreds by the 
■hundredaries, and the tithings by the tithingmen.(2) 

XIL — Jl^inisifctiion of Justice. 

In treating of the adnainistration of justice, there will be further occasion to point 
out the utilily of these divisions. Under tliis head may be considered die officers 
^f justice, the courts of justice, and the judicial proceedings. 
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XI11.—Officers of Justice, 

The two principal olKccw of justice were tlio alderman and gcrcfii. 

XIV. — Jllderman. 

The ealderman, ealJorman, or alderman, that is literally, tlie eldcrinan, was like 
fho senator of tlic Romans, so called nonprojiicr miaiem sedpropter sapientiam et 
dignitatem —(not on account of his age, but because of bis wisdom and dignity). 
He was an otllcer of distinction, and the next in rank to an atheling or nobleman. 
He presided with the bishop at the scyregemotc, and was a member of the 
witenagemote. In the early part of the Snxon Jiistory he appears to have some¬ 
times headed the forces of the country, and is said to have been the same ns the 
earl; but, subsequently, his otfice was purely judicial, and after the conquest was 
•executed by {\iejustitia ox jastiiiarius. He was sometimes styled cyninges cal- 
dermann, or the king’s alderman, because he was speoinlly appointed by the king 
to administer justice, wherefore it was a penal olTence to quarrel or light in his 
house, or in his presence. There was likewise an aldermannus ioiius Jlnglia :— 
i(an alderman of all England), aldermannus eomitaius, aldermannus hundredomm, 
Sic., to denote the dilTerence of rank and jurisdiction .(1) 

XV.—Gerefa or Reeve. 

The gerefa, or reeve os he is called in English, was an ofllcer of justice, inferior 
jn rank to an alderman. He was a ministerial officer, who was appointed to exe¬ 
cute processes, to keep the king’s peace, and to put all the laws into execution. 
He witnessed all contracts and bargains; brought olfenders to justice, and delivered 
them to punishment | took bail or security of such as were to appear at the scyre- 
genaote or county count, and presided at 4he hundred court and faicmole.(2) 

XVL—Courts of Justice, 

The eourts of justice among the Saxons were modelled, aocording to tlie divi¬ 
sions of the kingdom, into counties, hundreds, and tithing3.(3) 

X VII. — Falcmote. 

The lowest of these tribunals, in point of jurisdiction, was denominated a falo 
mote, from the words folc, people, and mote or gemote, a meeting or court; that is, 
literally, an assembly of the people or inhabitants of any tithing or town, who were 
summoned by a bell, called a mote-bell.(4) This was in the nature of a tithing 
court, at which the tithingman or iienheofod, as he is sometimes called, presided, 
and settled all small disputes between the neighbours, as matters of trespass in 
meadows, corn, and the like. But the name offolcmote was applied generally to 


(1) LL. Edw. Conf. c. 35; Jud. Civ. Lond. apuc VVilk. p. 71; In Prxf. LL. Alur. c. 44, apud 
JJrompt Sax. Chron. 48, 78; LL. In. c. 26; LL. Alf. c. 21. 

(2) LL. Wiht. apud Wills. 12 ; Jud. Civ. Lond. nriid Wilk. 69. Ibid 65. 

(3) Tacit. Germ. c. 12. 

(4) LL. Cdw. Conf. c. 35. 
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nil courts wliioli w'oro ndnptcd to the corivcnlonco of tlio pcojdo within nny district; 
thus the liunilrcil crnii'l wiis fivriiicntly called hy (ho anino iiamc.(l) 

XVlII.~-Jlalmolc. 

The halmolc was tho lord’s court, ho called from hul, tho ludi, where the lord’s 
tenants or rrcoiuen inci, and iimtico was ndininistered. Tliis court, which was 
grnn'.cd to tho thanoa aa a franchise, had n civil and criminal jurisdlctinn.(2) 

XIX,—Hundml Gmolc. 

Tho hundml gmoln, or court of Iho hundred, was, as its name iniporiH, n court 
hold, for the honcfil of the inhabitants of tho hundred, every month; at which the 
alderman, hut itioro frequently tho gei'cfa, presided, and all who were sommoned 
were obliged to atteiid, on pain of being heavily nndcted.(3) The hundred court 
was calletl a wapentnla in the northern counties; from tho Saxon wapen, arms, and 
inc, a touch ; because, when the chief of the hundred entered upon his oHico, he 
appeareil in tho field on a certain day on boracbaolc, with a pike in his hand, and 
all the principal men met him there with lances; when he alighted they touched 
Ills pike with their lances, ns a token of sidnnission to his authority.(4,) In this 
court causes of great moment were heard and determined, as Mr.Dugdalc lias shown 
from several records; besides winch, it took cognisance of tlicfl, trials by ordeal, 
view of the frank-plcdgc, and the like. Whence, after the conquest, this court was 
called the slierilT’s lonrii, and, as regarded the examination of the pledges, the 
court of tho view offi'ank-pledge.(5) 

XX. — Scyregcinote. 

The scyregemote, that is, literally, the mote or court of the shire, in Latin cwia 
comiiaiusy was the principal court among the Saxons, whicli was held twice n-year 
for the determining of all causes, both ecclesiastical and secular; (he former of 
which were heard and determined before the bishop, and the latter before the 
aUlerman. Appeals were made from the hundred court to tlie county court.(G) 

XXL — Wiienagemoie. 

The last and supreme court in the kingdom was that which was held in the king’s 
aula or palace, in which the Saxon kings administered justice in person. This 
was a court of appeal, where the sentences of inferior judges were reversed or con- 
firmed.(7) 

But these occasional courts, respectable as they might be, were eclipsed by the 
superior splendour and dignity of the “ mickle synoths or witenagemots,” the great 
meetings, or the assemblies of the counsellors, which were regularly convened at 
tho festivals of Christmas, Easter, Whitsuntide, and occasionally at other times, as 

(1) Spclm. Rem. 50. (2) LL. Ediv. Conf. c. 21, ct. seq. 

(3) LL. Iiisc a pud Spclm. Gloss, in Voc.; Dug. Orig. 2G, LL. Elhel. c. 20; LL. Ediv. Conf. 
c. 3. (4) Dug. Orig. Jiir. 27. (5) LL. Edg. c. 5, 

( 6 ) LL. Edg. c. 5 ; LL. Gan. c. 17; Dudg. Oiig. Jur. 28. 

(7) Sas Chroii. passim. 
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iliflicult circiiniHlanccs oi' miJdon oxiijmicioH might i'C(|uiro. Wlio wcro tho coiioti- 
tucnt momborH uftlii)) ^ 1 up^cIne trihiiiml^ loiij' been ii uubjoct ofilcbnlu ; and (liu 
disacrtalions, to which it liavo given riuo, have oiiiy coiilribiitoil to involve it in 
greater obscurity. It lias been iireicndod that not only the military toiinnln had a 
right to 1)0 present, but that the ccorls also nttendod by their representalivcs, tho 
borgholders of die lithings. Tlio laltor part of tho asuoj tion has been made without 
a shadow of evidence, and tlie former is l)uill on very fall.aclous grounds. It is 
indeed probable tlial, in tho inlimcy ol the Aiiglo-Sa.\on iilatcs, moot of the military 
retainers may have attended tho pul)lic councils; yet even then tho deliberations 
WCR) confined to the chieftains; and nothing remained for tho vassals but to ap¬ 
plaud the determination of their lords. 13ut in later times, wlien the several 
principalities were united into one monarchy, the rocurrenco of these assemblies, 
thrice in every year within tho .short space of six months, would have been an 
insupportable burthen to tho lesser proprietors ; and there is reason to suspect that 
the greater attended only when it was rerjuired by tho importance of events, or by 
the vicinity of the court. The principal members seem to have been the spiritual 
and temporal thanes, who held immediately of the crown, and who could cont- 
inand the services of military vassals. It was necessary that tho king should 
obtain the assent of these to all legislative enactments; because without their ac¬ 
quiescence and support it was impossible to carry them into execution. To many 
charters wc have the signatures of the witan. They seldom exceed thirty in num¬ 
ber ; they never amount to sixty. They include the names of the king and his 
sons, of a few bishops and abbots, of nearly an equal number of ealdormen and 
thanes, and occasionally of tho queen, and of one or two abbes.ses.(I) Olliers, 
the fideles or vassals, who had accompanied their lords, are mentioned as looking 
on and applauding; but there exists no proof whatever that they enjoyed any share 
in the deliberations. 

The legal powers of this assembly have never been accurately ascertained; pro¬ 
bably they were never fully defined. To them, on the vacancy of the crown, 
belonged the choice of the next sovereign; and we find them exercising this claim 
not only at tlie decease of each king, but even during the absence of Ethelred in 
Normandy. They compelled him to enter into a solemn compact with the nation, 
before they would acknowledge him a second time as king of Eng!and.(2) In 
ordinary cases their deliberations were held in the presence of the sovereign ; and 
as individually they were his vassals, as they had sworn “ to love what he loved, 
and shun what he shunned,” there can be little doubt that they generally acquiesced 
in his wishes. In the preambles to the Saxon laws the king sometimes assumes 
a lolly toin. He decrees: the witan give their advice. He denominates himself 
the sovereign: they are his bishops, Ms ealdormen, Ms thanes. But oh other 
occasions this style of royally disappears, and the legislative enactments are attri¬ 
buted to the witan in conjunction with the king.(3) The same diversity appears 
in treaties concluded with foreign powers. Some bear only the name of the king; 
in others the witan are introduced as sanctioning the instrument by their concur- 


(1) See Ingulf, 32, 44,45; Gale, ui. 517. 
(3) Leg. 14, 34, 48, 73, 102,113. 


(2) Chron. .Sax, 145. 
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i'anccf.(l) ill tlioir juiiicial capacity they compromised ordooidbd' civil contro- 
versios among tliemselvcs; summoned boforo tiiem stale criminals of great power 
and connexions ; and iisHally pronounced tlie sentence of forfeiture and outlawry 
against those wliom they found guilty.(2) As legislators they undertook to pro¬ 
vide for the defence of the realm, the prevention and punishment of crimes, and 
the due administration of justice.(3) 


CHAPTER XIX. 

JUDTCIAL PROCEEDINGS AMONG TflE SAXONS. 


I. Judicial Proceedings. II. Ordeal. III. Trial ly Compurgators. IV. 
Trial by Witnesses. V. Ciiminal Cases. VI. Grand Jury. VII. Pe¬ 
nalties and Offences. VIII. Jflurdrum. IX. Stealing. X. Outlaws.- 
XI. Breach of the Peace. XII. Pax Regis, XIII, Defamation. XIV. 
Witnesses to Contracts. XV. Sancttiary. XVI. Jibjuration. XVII. 
Hue cmd’ Cry. 

t:-^Judicial Proceedings. 

Among a people' but lately emerged from barbarism, the administration of jus¬ 
tice is always rude and'simple; and though the absence of legal'forms and pleading 
may casualiy insure a prompt and equitable decision, it is difficult without their aid 
to oppose the arts of intrigue and falsehood, or the influence of passion and pre-- 
judice. 

The proceedings Before the Anglo-Saxon tribunals would not have suited a more 
advanced state of civilization; they were ill-calculated to elicit truth or to produce' 
conviction, and in many instances, which have been recorded by contemporary* 
writers, our more correct or more artificial notions will be shocked by the credulity 
or the precipitency of the judges. As it has been before observed, the intelligent' 
observer will discover in their proceedings the origin of several institutions, which- 
to this day marks the administration of justice in English lribunals.(4) 

The crimes to which the Anglo-Saxons were principally addicted were homicide- 
and theft. Among men of violent passions, often intoxicated, always armed, 
quarrels, riots, and murders were inevitable j and the national manners opposed” 


(I) Leg. 47, 51,104; Chron. Sax. 135.- 

(3) Ingulf, 10,16,; Chron. Sax. 126, 130, 165. 

(4) Lingard’a Ap. to Hist. Eng. vok l>p.-478- 


( 2 ) Chron. Sax. 
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many obstacles to the impartial administration of justice. The institutions of lord 
and vassal secured to litigants, both abettors and protectors, and the custom of 
making presents on all occasions polluted the purity of every tril)unal.(l) 

There were three kinds of trial of which express mention is made—namely, 
the trial by ordeal, by compurgators, and by winesscs. 

II.—The Ordeal. 

The ordeal, from the Saxon ordel, a judgment or determination, signified by 
distinction that judgment which %vas passed upon the guilt or innocence of a person 
on appeal to heaven, wherefore it was cdTicijudicivm Dei, (the judgment of God). 
This mode of trial was universally prevalent among the Saxons, Lombards, Franks, 
Alemani, and other northern tribes tliat occupied Europe, and wa.s no doubt im¬ 
mediately derived from their ancestors ilic Germans, who, as Tacitus informs us, 
were much addicted to divination. But this relic of superstition was not confined 
to the northern tribes, for we find c.xpross allusion to a similar custom among the 
Greeks and Romans. The ordeal was performed in difierent ways; the principal 
of which, as used by the Saxons in England, were those by fire and water j the 
former for persons of free condition, and the latter for villeins. The fire ordeal 
was performed by walking barefoot over a certain number of burning ploughshares, 
as Queen Emma, the mother of Edward the Confessor, is said to have done; or 
by carrying a bar of red-hot iron in the hand for a certain distance. According as 
the accused party came off unhurt or otherwise, he or slio was declared innocent 
or guilty. In order to give all possible solemnity to the trial, the accused were 
obliged for some days previous to perform various religious duties, such as fasting, 
prayer, ablutions, and the like, preparatory to the ceremony.(2) 

The water ordeal was performed either in cold or hot water. In the former 
case the accused was stripped naked, bound hand and foot, and a rope tied round 
his body, when he was thrown into a pool; and if he floated he was pronounced 
guilty, but if he sunk he was acquitted, and drawn out immediately. In perform¬ 
ing the hot-water ordeal, the accused party was to plunge his or her hand into 
boiling water up to the wrist if the accusation was simplex, that is, the crime was 
not heinous; and up to the elbow if the accusation was triplex, that is, the crime 
was heinous.(3) 

, There was another species of ordeal in use among the Saxons called cdfsned, 
from the Saxon cars, accursed, and sned, a cake or piece of bread. This was 
performed by eating a piece of bread over which the priest pronounced a certain 
imprecation; and if the accused ate it freely he was pronounced innocent, but if 
it rtuck in his throat it was considered as a proof of his guilt. Sometimes the 
eucharist was used in lieu of common bread.(4) 


(1) Lingard’s Ap. to Hist. Eng. vol. 1, p. 495. 

(2) Tacit. Ger.x. 10; Sophoc. Anlig. v. 264; Virg. .En. 1. 11, v. 787; Glanv. 1, II, c. 4; 
Rudborne, Hist. Wint. 1, 4, c, 1; LL. Can. c. 13; LL. £dw. Con. c. 9; LL. Atheist, ap. 
Brompt. 

(3) Da Cange. OIos. in Voc. Aqua. 

(4) LL. Ins. c. 77; LL. Atheist, c. 6, 7. See Crabb’s His't. Engr Law, rotnr c. 1 to 19. 
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III.—Trial by Compurgators. 

Tlis trial by conipurgntora was per sacramcnium vel juramentum, tliat iy, by tlio 
oath of tlio party Ijimself, confirmed by the oatha of his neiglibours. Tho manner 
of conducting tliis trial was ns follows: the party accused of any crime was obliged 
to bring a certain number of persons,'as prescribed by law, who laid their hands on 
the Gospels, or some relics, and he laid his hand over all tlic rest. Then he 
swore by God and all the hands that were under his, that he was not guilty of 
the crime laid to liis charge; and they were supposed by this act to declare, upon 
their oaths, tliat tiiey believed he had sworn the truth. Thus a person was said to 
swear by any given number of hands, according to the number of persons joining 
in the oatli; wherefore jurare septima manu signified to swear by six persons 
besides tlic accused, and jurare duodecima manu to swear by eleven persons be¬ 
sides tlie accused. These persons were mostly called compurgators, because they 
contributed by tlieir oaths to purge or clear the accused party of the crime laid to 
his charge, likewise purgatores, sacramentales, sacramentarii, juratores, conjura- 
torcs, &c,(1) 

As to the law of compurgators, the law of the Saxons and other nations varied 
much; requiring in some cases not more than one, two, or three, and in others as 
many as thirty, fifty, or even a hundred. As to the condition of the parties, they 
were to be the peers or equals of the accused. In the treaty between Alfred and 
Guthrum the Dane, it is ordained, that if a king’s thane was accused of homicide, 
he was to purge himself by twelve king’s thanes. If an inferior thane was accused 
he was to purge himself by eleven of his equals and one king’s thane. , In regard 
to the qualifications of the compurgators, they were to be boni et legates, (good and 
lawful), and such persons as had not been charged with any crime. That none 
might not be admitted to take tlie oath but such as were competent, they were 
examined previously by the Judges.(2) 

This mode of trial was denominated purgatio canonica, (canonical purgation), 
because it was admitted by the canons of the church, in distinction from the ordeal 
and other modes of trial, which were distinguished by the name of purgatio vul¬ 
garis, (common purgation), because they were adopted by the secular power. It 
was afterwards applied to secular matters in actions of debt upon simple contract, 
when it was called vadiaiio legis, (wager of law). The laws of the Saxons, 
which required that no contract should be made without witnesses, rendered this 
mode of proof for the most part unnecessary, but it was perfectly consistent with 
the manners and institutions of that age, that, in cases where tlie witnesses were 
dead, or otherwise unable to attend, they should allow a man of good reputation to 
clear himself of an unjust demand by his own oath and that of his neighbours.(3) 
IV.—Trial by Witnesses. 

As to tlie trial by witnesses, that was an obvious mode of coming at the truth of 
a matter, which had been resorted to by all nations at all times, and was much 


(1) Su Cange Gloss, in Voc. Juramentum. 

(2) Dn Cange Goss, ubi supra j Lh. /Eiiicl c. 15; Fad. inter -Mf. et Guth. apud Wilk. 47— 
Hick’s Diss. Epistol. 34, 55 Spclm. OIoes. aib Yoc. Jurats. 

(3) Beeves’ Hiet. i. 23, 24. 
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facilitated among tlic Saxons in civil causes by the law, so often repeated and en¬ 
forced, requiring witnesses to every bargain.(1) 

V. —Trial by Jury. 

Whether the trial by jury existed among the Saxons has, like many other mat¬ 
ters connected with those remote periods, been a subject of controversy. From alt 
the records that have been preserved from those times, it is clear that there was no 
such thing as a juiy of twelve men sworn to give their verdict on the evidence 
olTcred to them; but it is also equally clear that the decision of at least important 
points was not left to a single judge. 

VI. —Grand Jury. 

But in criminal matters a law of Ethelred establishes, that a grand jury existed 
among the Saxons; for the law directs that twelve thanes, with the sherilTat their 
head, should go, and, on their oath, inquire into all offences, not charging any one 
falsely, nor wilfully suffering any offender to escape. From the condition of the 
parties, and the office required of them, namely, accusare, tliat is, to make present¬ 
ment of offenders, it is beyond alt question that they had only to determine what 
offenders should be put upon tlieir trial and what not.(2) 

VII.—Penalties and Offences. 

The gratification of private revenge, the strongest passion in tlie breast of an un¬ 
tutored mind, was very prevalent among all the northern tribes, who, forming 
themselves into families or clans, weie bound by particular laws of honour to resent 
the affronts or injuries ollered to any of the members. This principle of retaliation 
Tiaiiirally produced violent and deadly feuds, which for a lime broke through all the 
restraints of government. As the Saxons retaineij this characteristic of their an¬ 
cestors, their kings adapted the laws to the humour of the people, so as to moderate 
and regulate their passions rather than attempt to suppress them altogether, which 
they knew to be impessible. For this reason, we find that they adopted the prin¬ 
ciple of compensation, for every personal injury whatever, even to th.e taking away 
of life. In tlie code of Ethelbert, the first Saxon legislator, there appears to be 
hardly any other penally attached to any offence, however heinous.(3) 

If a man killed anotlier, the slayer w'as to compensate his death by the payment 
of a certain sum, greater or less, according to the circumstances of the case. If a 
man killed his chief guest, his death was to be compensated with eighty shillings, 
and that of his other guests according to their rank. By the laws of Athelstan, 
the life of every man, not excepting that of the king himself, was estimated at a 
certain price, which was called the were, or cesUmatio capitis. The were for the 
life of a king was 30,000 krymras, or about ;£300 sterling; that for a prince, 
15,000; that for a bishop or alderman, 8,000; that for a sheriff, 4,000 ; that for a 


(1) Wilk. LL. Anglo-Sas. 9, IG. 

(3) Tac. Germ. C..20; Lin. denbrog. Cod. Antiq. passim. 


(2) LL. Ethel. 0. G. 
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thane or priest, 2,000; and that for a ceorl, 260. TIjo price of wounds was also 
varied according to tlie nature of the wound, or tlie momberinjured.(l) The violation 
of female chastity was also to be compensated in a similar manner, and with simi¬ 
lar distinctions as to the rank and condition of the parties.(2) 

On this principle of compensation it appears, that if a man in hewing a tree 
happen to kill another, the relations were entitled to the tree. 

The ordinary compensation for theft was six shillings,’ but if committed in a 
church, the offender was to restore fourfold. If a bishop was robbed, restitution 
was to be made elevenfold, which was greater than in the case of a king. In this 
manner was every offence considered in the light of a civil injury, and the object 
of the laws was to repair the fault rather than to punish the offender. There was, 
therefore, no distinction made between things done with deliberate malice and 
those done in the heat of passion or by inadvertence j a kind of lenity which, 
however admissible in a rude and simple state of society, was soon found to be 
inadequate to the purposes of good government.(3) 

VIIL — Murdrum. 

For the protection of the Danes from the resentment of the English, a law was 
made by Canute imposing a fine on the hundred, called murdrum, when the 
slayer was not found.(4) 

IX. — Stealing. 

Afterwards, punishments were not confined to pecuniary mulcts, for we read of 
various corppral pains inflicted on offenders, as imprisonment, mutilation, slavery, 
and death, in addition to the penances imposed by the church. A thief who was 
caught in the act of stealing might be killed with impunity if he attempted to 
escape or made resistance; and theft was afterwards made a capital offence, unless 
the thief or his friends redeemed his life by paying his full were. A thief fre¬ 
quently accused of theft was to lose a hand or a foot; and, by a law of Athelstan, 
he was upon a second conviction to be hanged. None were to eseppe punish¬ 
ment who were above the age of twelve, or who stole above the value of twelve 
pence. The accomplices and aiders of thieves were subject to the same penalties 
as thieves themselves. So, likewise, if a thing was stolen, and the family of the 
thief was privy to it, they were all to be made slaves; but there was an exception 
in favour of the wife, who was supposed to be under the subjection of her husband, 
and was therefore not considered as a party in the stealing, unles the things stolen 
were found in her separate possession.(5) 

X. — Outlaws. 

If an offender fled from justice, and was not to be found within the space of 
thirty-one days, he was outlawed, and any one might kill him if he made resist- 


(1) LL. Ethelb. c. 26; LL. Inae. c. 70. A. D. 940. 

(2) LL. Ethelb. c. 10, et sen. 

(3) LL. Ethelb. c. 32. (4) LL. Edw. Conf. c. 15, 

(5)LL. VVil). c. 35; LL. In®., c. 12; LL. In®, c. 37; Jud. Civ.; Lund, apud VVilb. 70; 
Jud. Ci?. Lund, apud VVilk. 65; LL. In®, c. 7. 
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ance. An outlaw wag called in the Saxon wulfeshcofod, that is, wolf’s-head ; 
which was as much as to say that any one Inight kill him in the same manner as 
they would a wild beast. 

XI.—Breach of ike Peace. 

To prevent the causes and beginnings of quarrels, laws were made against every 
breach of the peace, but paiticularly in certain places, or before certain persons, 
whose presence the Saxons were taught in a particular manner to respect. Fight¬ 
ing, or even drawing a weapon, in the presence of the archbishop, was punished 
with a fine of one hundred and fifty shillings; before a bishop or an alderman, with 
a fine of one hundred shillings. If the offence was committed near the residence 
of the king, or in the king’s court, the life of the offender was to be at the king’s 
mercy.(l) 

XII.—Pax Regis. 

The pax regis, (the king’s peace), or verge of the court as it was afterwards 
called, extended from the palace-gate to the distance of three miles, three furlongs, 
three acres, nine feet, nine palms, and nine barley-corns. Besides, the pax regia, 
or king’s protection, was attached to other places, as the four public roads, Wat- 
lingstrete, Foss, Hakenildstrete, and Erminstrete; also to navigable rivers carrying 
provisions to cities and towns, whence such public ways were designated in a pe¬ 
culiar manner the king’s highways. On the same principle there was the pax 
ecclesix, (the peace of the church), or a particular privilege attached to churches. 
Sacrilege was punished with the loss of the hand which committed the ofience, 
unless redeemed with the payment of the full were; and any breach of peace in a 
cathedral incurred the penalty of death, unless redeemed; but if committed in in¬ 
ferior churches, it was only punishable with a fine, according to the importance of 
the place.(2) 

XIII. — Befapiaiion. 

As a further prevention of quarrels and breaches of the peace, calumny and de¬ 
famation were visited with a heavy penalty even at an early period. By a law of 
Hlolhaire, king of Kent, a calumniator or defamer was obliged to pay one shilling 
to the person in whose house the words were uttered, six shillings to the person 
calumniated, and twelve shillings to the king.(3) Bylaws of Alfred, Edgar, and 
Canute, a spreader of false reports was to lose his tongue, unless he redeemed it by 
paying his full were. Besides, breaches of the peace in the houses and on the 
premises of private persons were visited with penalties, according to the condition 
of the party or the circumstances of the case; in all which particulars we may 
trace the origin of many parts of our jurisprudence as it exists in the present day; 
but there was one law among the Saxons which has not survived that period,(4) 
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namely, a law of Hlothairc, king of Kent, which inflicted a Iieavier punishment on 
hreaclies of the peace if committed in ale-houses tlian if they were committed 
cl6evvherc.(l) 

If any one was present at tiie death of a man, he was looked upon as pariictps 
criminis, (an accomplice in the crime), and liable to a fine; but there was an 
exception made at that time, as there has been since, in favour of those who stood 
in a near relation to each other. By a law of Alfred, a slave might fight in de¬ 
fence of his master, or a father might defend his son, and a man might attack any 
one whom he caught with his wifc.(2) 

XIV.—Witnesses to Contracts, 

For the prevention of frauds, as well as of disputes, it was more than once 
enjoined, that no contracts or bargains should be made but in the presence of two 
or three witnesses, or of the gerefa; and if any thing was sold without observing this 
law, the thing bargained for was to be forfeited.(3) 

In addition to the above-mentioned regulations for the preservation of the peace, 
the Saxons adopted the humane practice of sanctuaries, or places of refuge for 
offenders, particularly in the cases of homicide; after the manner of the cities of 
refuge among the Jews, and the asyla, or inviolable cities among the Greeks and 
Romans. 


X V — Sanctuary. 

After the introduction of Cliristianity, the Saxons converted their churches, as 
the Britons before had converted their tcmjdes, into sanctuaries, whither homi¬ 
cides might flee to protect themselves from the hasty resentment of the injured 
party. They might also seek refuge widi an alderman, an abbot, or a thane, for 
three days, and with a bishop for nine days. A penalty was inflicted on the vio¬ 
lation of sanctuary. By a law of Alfred, no one was to take revenge until he had 
demanded compensation, and it had been refused. If the offender fled to his own 
house, the injured party might besiege liim there for seven days; and, if needful, 
might have the assistance of the magistrate to prevent his escape. If, at the expi¬ 
ration of that time, the aggressor were willing to surrender himself and his arms, 
his adversary might detain him for thirty days, but was afterwards obliged to restore 
him safe to his friends, and be contented with the compensation. This privilege 
of sanctuary extended also to thieves, who in such cases might make restitution of 
the plunder; but if the thief repeated the offence, he was then obliged to leave the 
church, andprovinciamforisjurare, to forswear the country, that is, swear that he 
would not return to it; which, when applied to the kingdom, was afterwards called 
abjuring the realm.(4') 


(1) LL. Hloth. c. 12. 

( 2 ) Reeves’ Hist. i. 37; LL. Ins, c. 34; 1 Comm. 429; LL. Alf. c. 38. 

(3) LL. Hloth. c. 16; Ethel, c. 4; Alhcl. c. 12; Can.c. 22. 

( 4 ) LL. Athels. c, 2; LL. Will, opiitl WiJk. 13; LL. c. 2, 38; LL. Ethv, Conf. c. 6, 
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X VL — MjuraUon, 

For tlio more certain detection of oflenders, it was ordained by a law of Ina, 
that whoever Bullcred a thief to escape was to pay the were or forgyld of llio 
oflenderj and if it were an alderman, he was to lose his oflice.(l) 

XVII^Hue and Cry. 

In confirmation of this, it was enjoined by Canute that whoever suffered a thief 
to escape absque clamore, that is, without making hutesium et clamorem, or hue 
and cry, as it was afterwards called, was to suffer the punishment of the thief, if 
he could not purge himself. So likewise if any one neglected to join the clamour 
when he heard it. 

As a further means of bringing oflenders to justice, endeavours were made to 
give all possible solemnity to the taking of an oath by various religious rites, which 
accompanied the ceremony; besides the penalties which were inflicted on those 
who violated the obligation of an oath.(2) 

By the league between Edward and Guthrum the Dane false swearers were 
banished; by a law of Athelstan they were denied Christian burial; by one of 
Edmund they were incompetent to give evidence until they had purged themselves. 
Perjui-y by a law of Canute was punished with the loss of the hands, and the pay¬ 
ment of half the full were.(3) 


(1) LL. Inoo. c. 36-A. D. 700; LL. Can. c. 26-A. D. 1020. 

(2) LL. Athols, upud Will:. 63. 

(3) Feed, inter. Ediv. et Guth. c. 11; LL. Athols, c. 25; LL. Edm. c. 1; LL. Can. c. 23. 
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LAWS UNDER WILLIAM THE CONQUEROR. 


CHAPTER XX. 

PROGRESS OF THE LAWS FROM THE NORMAN CONQUEST, 
ANNO DOMINO 1066, 

CONFIRMATION OF MAGNA CHARTA. 


SECTION I.—LAWS UNDER WILLIAM THE CONQUEROR. 


/. Introduciion, II. Confirmation of the Saxon Laws. III. Feudal Tenures. 
IV. Earls. V. Sheriffs. VI. Courts. VII. Separation of the Secular 
from the Ecclesiastical Judicature, VIII. Trial by Battel. IX. Trial 
by Jury. X. Pleadings in French. XL Doomsday Book. 

I. — Introduction. 

The accession of William I., surnamed the Conqueror, has been generally- 
regarded as a memorable epocha in the history of English law, on account of the 
changes which are supposed to have taken place in the nature of landed property, 
the judicial form of proceeding, and what was still more, in the tone and temper 
of the times, which required a more rigorous exercise of the law. But, great as 
these changes may have been, they appear to have sprung not so much from any 
determination on the part of the conqueror, as from the circumstances which ac¬ 
companied his taking possession of the English throne. Without entering into the 
question respecting his title, it is clear that he considered himself as the legitimate 
successor to Edward the Confessor, and founded his claim to the throne not so 
much on his victory over Harold as on the title which he had acquired by the will 
of his predecessor. His harsh treatment of the English was evidently the conse¬ 
quence of their disaffection and continued resistance; and, had he met with a 
better reception of his English subjects, it is fair to conclude that he would have 
dealt with them more as a king than as master. “ William,” says Mr. Reeves,(1) 
“ put off the character of an invader as soon as he conveniently could, and took all 


(1) Reeves’ Hist. Eng. Law, i. 30. 
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iheaHurcs to f|tiict the kingdom in llic enjoyment of its own laws.” The correct- 
ness of this obscrviition may Ijotter ho learned by a slateinoiit offsets than by aiiy 
enlargement on an uniinpoitanl point of dispute. 

IL—Conjimalion oj the Saxon Lam. 

As soon as the king found leisure from tlie occupations of war, he turned liL 
timuglits to the establishment of good laws for the government of the realm; 
wherefore, in the fourth year of his reign, ho called together his barons at llerk- 
luinistead; and in the presence of Lanfranc, Archbisho[) of Canlorhury, he 
solemnly swore that he would observe the good and approved laws of Edward the 
Confessor. At the same time selecting twelve men from among the English who 
were learned in the laws, he desired them to make a collection of such laws and 
customs as had been in the time of the Saxon kings.(I) 

When the collection was finished and presented to the king, he seemed to give 
the preference to the Danish laws; upon which we arc inforihed that the commis¬ 
sioners, breaking out into great lamentation, conjured the king, by the soul of King 
Edward, that he would suffer them to be governed by the laws and customs in 
which they and their children had been brought up. The king yielded to their 
entreaties, and called a general coimcil, at which he consented that the laws of 
Edward the Confessor, with such additions and alterations as ho thought proper 
to make, should in all things be observed. Gervasius Tilburiensis, who lived about 
that time, observes: “ The laws of England being propounded, according to the 
triple division thereof into Werchenlage, West Saxonlage, and Danelage, rejecting 
some and approving others, he added thereunto the foreign laws of Neustria, which 
seemed well adapted to the preservation of the peace of the realm.* Wherefore 
it appears that the collection was of a twofold nature; comprehending, in the first 
place, the laws of Edward tlie Confessor, properly so called; and, secondly, such 
additions as the king thought proper to make : all which are to be found transcribed 
in Mr. Selden’s “Notes on Eadmcr,” and also in Wilkin’s “ Collection of the An¬ 
glo-Saxon Laws.”(2) 

III.—Feudal Tenures. 

Among the most important and remarkable of William’s laws must be rcckonneJ 
those which relate to the king’s service and military tenures. One of these laws 
runs thus: “We decree that all freemen shall bind tliernselves by pledge and oath 
to serve their lord William faithfully every where, both within and without the 
realm of England, (formerly called the kingdom of Britain), and to defend iiim 
against his enemies and against strangers ” From this latv it may be gathered that 
two things were now required from the kings tenants, or the possessors of feuds, 
according to the Norman system, which had not been required by the Saxon kings. 
First, that they should take an oath of fealty or fidelity to the king; and, secondly, 
thaUheir military sem'ce was to be indeterminate, and might be required of them 
either at home or abroad; whereas, among the Saxons, it was confined to the 


(1) Ingiilph. Hist.; Matt. Paris. Vit. Fred. Abb. Sanct. Alb. Hoied. 600. 
(3) Hale. Hist. Com. Law, e. 0. See Ciabb’s Eng. Law, c. 5. 
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dol’enco of tho realm. By another law the king declared liin granlti to be Jure 
kesreditario (by hereditary right), and thus converted feuda into hereditary fiefs, 
which among the Saxons were, as they had been originally every where, benefi¬ 
ciary and for life. From this change flowed many consequences, which had a 
material inlluenco on landed property, such as wardships, mamago, reliefs, aids, 
and dower; but as tho records of those times make little or no mention of these 
particulars, it is probable that tliey were not all as yet ingrafted into the system, 
but gradually gained a footing, as circumstances favoured. 

The clergy were charged with militaiy service, on account of the lands which 
they held in right of their secs; and were bound, tiie same as tho barons, to do 
suit at the curia regis (king’s court), which was in conformity with the practice of 
the Saxons. For then the bishops and the thanes, by virtue of their office, took 
an important part in the administration of justice; but, as the barons had acquired 
a permanent right in their lands, they became hereditary counsellors of the crown, 
having both an obligation and a right to attend the courts and councils of the 
king.(l) 

William expressly assured his earls, barons, and other tenants in cajaite (tenants 
in chief, that is, holding directly under the king), that he would protect them in the 
enjoyment of their possessions, which they were to hold free, from all unjust ex¬ 
actions, and from tillage. This language was in conformity with that to be met 
with in the Saxon grants.(2) 

IF.—Earls. 

The other alterations in the laws introduced by the Conqueror were such as re¬ 
garded the administration of justice. The government of the counties was entrusted 
to the earls, with a similar jurisdiction as in the time of the Saxons, except in the 
county of Chester, which was erected into a county palatine in favour of iiis 
nephew Hugh Lupus, to whom he granted the whole country, “ to have and to 
hold to him and his heirs, freely by the tenure of the sword, as he, the king, held 
the kingdom of England by the crown.” By reason of this grant, the earl palatine 
had all the high courts and officers of justice which the king had, with criminal 
jurisdiction.(3) 

V.—Sheriffs. 

The office of the sheriff probably acquired importance after the conquest. He 
was called in Latin vice comes, because he performed all the ministerial duties of 
the earl, and in his judicial character he took the place of the alderman, at least 
for a lime. The latter officers vyere now confined to cities and boroughs, where 
they acted as judges.(4-) 

FI. — Courts. 

Justice was administered in the early part of this reign in the same courts and 
nearly in the same manner as in the lime of the Saxons, namely, in the scyrd|e- 
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tnole, now called tho comitalus, or county court; in the hundred court, now 
called the hundredum; and in tho lords’ court, or curia baronis, as it was named, 
the title of baron having taken the place of that bf thane. Sometimes the two for¬ 
mer of these courts were summoned at tho pleasure of the king, when any cause 
of importance demanded their attendance. Thus on the occasion of restoring to 
Lanfranc, archbishop of Canterbury, the possessions which his predecessor Stygand 
had forfeited, the king commanded the whole county to assemble without delay, 
and all the men of the county of Norman birth, and especially the English versed 
in the ancient laws and customs, to meet together.(1) 

VII.—Separation of the Secular from the Ecclesiastical Judicature. 

The most important change produced in the judicature of the kingdom was the 
.separation of the ecclesiastical from the secular courts, which we learn from a 
charter enrolled, 2 Ric. II. No. 5, Pro decauo et capitulo ecclesiw bealee Mariw dc 
Lincoln^ (for the dean and chapter of the church of St. Mary of Lincoln). 

VIII.—Trial by Battel. 

To the modes of trial already in use was added by this king, also, that by the 
duel or battel, a mode of deciding judicial contests. Superstition, combined with 
their passion for arms, gave birth to the persuasion that successful valour was’the 
best test of truth and innocence. For this, like other ordeals, was an appeal tq 
the judgment of God for the discovery of the truth or falsehood of an accusation 
that was denied, or of a fact that was disputed, founded on the supposition that 
Iieaven would grant the victory to him who maintained the just cause. Thus did 
the judicial combat become the most honourable, and, at the same time, the most 
common, metliod of deciding disputes rmong the different nations of Europe. The 
first law we meet with on the subject occurs in the code of Gundebald, A. D. 50J, 
king of Buigundy.(2) 

IX.—Trial by Jury. 

As to the trial by jury, we read in this reign, for the firet time, of twelve men 
sworn to speak the truth on any particular matter. In a cause between Gundulf 
bishop of Rochester, and Pichot, the sheriff, respecting certain lands retained by 
the latter which belonged to that sec, when the suitors or freemen of the county 
court, awed by the influence of the sheriff, gave their verdict in his favour j the 
bishop of Baieux, who presided, suspecting their veracity, and the motive of their 
decision, commanded them to choose from among their number twelve, who should 
confirm it on oath.(3) 

X.—Pleadings in French. 

The introduction of the French language into the English courts of judicature 
has been also ascribed to the Conqueror, who is said to have required that It should 


(1) Hicks’ Diss. 31 ; Spelm. Gloss, in Voc. Comitatus. 

(2) Vel. Pal. 1, 2, c. 118; Du Cange Gloss, ad Voc. Duellum; Spelm. Gloss, ad Voc. Cam. 
pus; Lc". Burguncl. lit. 45, apud Lindenbrog. Cod. Antiq. 

(3) Hicks’ Tiles. Diss. Epist. 38, ct seq.; Reeves’ Ilist. i. 84. 
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1)C gc/icrnlly taught i/i ccliools, lo tlic exclusion of llio English ; witli n vltn\’, aft 
(ioitio have iiriagiriud, of imposing n badge of slavery on u coinjiicrCd peoido; hut 
othci'ci have supposed, with greater reason, Hint this was purely a mcnsiirc of ex¬ 
pediency : fifi the ndininistnition of laws rested principally rvitli himself nnd Jiis 
Norman followers, it was of importanre that judicial proceedings Khould be con¬ 
ducted in a language that was familiar to thcin.(l) 

XI.—Doomsday I)ool(. 

One oftl )0 most distinguished measures of this reign was the great survey of the 
demesne lands ihroiighonl the land, recorded in two books called Great Dooms¬ 
day or Domostlay liook, and Little Doomsday Rook, which is said to have been 
formed upon the model of a similar work executed by Alfred, not now extant. 
In the seventeenth, or, according to some, in the fifteontli year of Ills reign, William 
appointed commissioners for llio purpose of executing this work, rvdiich was com¬ 
pleted, A. D, lose. As the object of this work was to show what were demesnes 
of the crown and wliat wore not, it lias always been resorted to in the English 
courts to determine oil cjiic.stions respecting ancient demesne, and particularly what 
was due to tlic crown.{2) 


SECTION II.—LAWS UNDER HENRY I., A. D. 1100 TO 1135. 


/. C/iarla’ of Henry I. 11. Jlholilion of Jilorteynge. HI. Fevdal Burthens 
lightened. IV. Descents. V. Cuna Regis. VI. Curia Baronis. VII. 
Reunion of ike Secular and Ecclesiastical Jurisdictions. VIII. Placiia. 
IX. Trial by Jury. 

I.—Charier of Henry 1. 

Henry I. showed a decided predilection for the Saxon laws. To conciliate 
his English subjects, be granted them a charter, in vvJiicli he expressly confirmed 
the laws of Edward the Confessor, that had been approved by bis father- He 
likewise made many provisions that were calculated to lessen tlic hurlhens of the 
peopIe.(;3) 

II.—MoliUon of Moneyage. 

He abolished moneyage, an oppressive tax of Norman origin, paid every tlirce 
years, to prevent tlie renewal of the coinage. 


(1) Spcim. Cod. .ipud VVillt. p. 2S8. 

(2) Chron.Sax. lai?; Itifiilph. Hist. 7!); Hovfd.460; Matt. West.22S} Mad. Hist. Exphec. 

^,^8(1. (3) CrahbV Eng. Lttiv. f. 10. 
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///.— I't'udul .ihulhi'iis lin/ilfiifil. 
lie l•clievcll Ills hnrntis ntitl ollici' (omiiils in rnp/lCf from ooiiic fciulnl bmilioii.'i, 
which appenrin the two foniicr roigtis to linvo been nrljllrnrily iinposoil. Ho I'o- 
rpiired (hat none but a just ami l•^a^'oll:^blo I'cliof slioiild be piiid, and Ihni nothing 
alioiild be j)nid for a liconco to marry tlicir daiipjitors, nor a licence ronired, iinlcsr 
any baron wislicd to enter into an ailinneo with tlie king’s oiipinies. He likewise 
recommended his barons to observe the sntne rules lo\\-ards their tenants. The 
relief here spoken of as llie jiisft/ rl Irgilima. irlrvalio, (just and lawful relict)— 
(relief is a sum of money paid by the heir for permission to enter upon Ins inherit¬ 
ance)—appears to be the sattic as the period of the .Saxons, altbotinh in after times 
they arc spoken of as distinct obligations. Notwithstanding the provisions here 
jitado respecting licences to marry, marriages became, in process of time, one of 
the jnost oppressive of the Ibiidal burlhcns.(l) 

This cliartcr, w'liich laid the foundation for tlic siibscr|ucnt eliartcrs of Henry's 
."iicccssors, is intituled, “ Insfitutionca Heririci Priini,” tlie preamble to which runs 
as follows: “Anno Incarnationis Dominica! MCI Henriciis fiiius Wilhelmi regis, 
post obitum fratris sui Wilhelmi, Dei Gratia Rex Anglorum, omnibus fidelibiis 
salutcm, sciatis me Dei misericordia ot commtini concilio barontim totiiis regni An- 
glirc ejusdem regem coronatum esse”—(In the year of the incarnation of our Lord 
JIOJ, Henry the son of King William, after the death of his brother William, by 
the grace of God, king of the English, to all the faithful, health ; know ye that I, 
by the mercy of God, and the common council of the barons of all the realm of 
England, am crowned king of the same). Note. King .John (A. D. I IPO) was 
the first English king who used the plural number wc itistcad of /,in official instru- 
ments.(2) 

Matthew Paris has twice recited this charter of King Heniy, namely,-under the 
years 1100 and 1213, and two copies of it are entered in the Red Rook of the 
Exchequer, one of which is prefixed to King Henry’s laws, published by Lambard 
and Wilkins.(.3) It is likewise printed in Richard of Hagiistald’.s History of King 
Stephen, and a copy of it, taken from the Textus Rofleiisis, has since been 
published by Hearne, and afterwards again by Mr. .Tusticc RIackslonc in his Law 
Tracts. This is acknowledged to be the most correct copy of any, being compiled 
by Ernitlf, bishop of Rochester, who died A.D. llll. 

/ r.— Descents. 

The law of descents, as respects land, .appcars4o have varied in this collection 
both from the Saxon and Norman codes, for whereas by the former they descendcrl 
equally to all the sons, and by the latter to the eldest son only. Henry adopted a 
middle course, and directed the principal estate to descend to the eldest: “ Primum 
patris foedum primogenitus fiiius habcat. Emptiones vero vel deincejrs acquisitio- 
iics suas dot cui inagis velit”—(Tire eldest son shall have the principal fee of the 
father j but the father may give his purchase to whom he will). As to the colla¬ 
teral descents, the law runs thus: “ Si quis sine liberis dcccsserit, pater aut mater 


(1) Co. 2 Inal. 8 . (2) Crab'js E.ng. Lar, c. 6, p. 53, 

Lamb. Arcli4on^ rulk. LL. Anglo-gas. 
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cjua ia liicrcdilalcm succcildt, vcl frater vel soror si paler cl mater dcsinl, si ncc 
lios liabcat, frator aut soror pulris vcl inatris ct doinceps in ciiiintum geniciilian, qui 
cum propinquiores in parcntela sint, hroreditario jure succedant, ctdum virilis sexus 
cxtltci'it ct Iiajredilas abindo sit, fffiraina non hajrediletur”—(If any man dies with¬ 
out children, his father or mother shall succeed to his inheritance, or his brother 
or sister if there be no father or motlicr j if there be neither of these, then his 
father’s or mother’s brother or sister 5 the nearest of kin shall succeed by rigid of 
inheritance, and while there is any male, if the inheritance is from the male line, 
a woman shall not inherit), Tliis was in conformity with the law of tlie Saxons 
on the continent, from which it is taken verbatim.(]) 

V.—Curia Regis. 

In the administration of justice, Henry followed the Saxon schemes of jurispru¬ 
dence, with a slight intermixture of Norman principles and forms. The supreme 
court of the kingdom was now regularly distinguished by the name of the Curia 
or the King’s Court; an appellation that appears to have been introduced 
at the conquest; but the jurisdiction of this court was defined much in the same 
manner as it is by the law of Canute and Edward the Confessor. It took cogni¬ 
zance of such matters as immediately concerned the pax regis, or as it was after¬ 
wards more emphatically expressed, the king’s crown and dignity, such as the 
violation of tlie king’s protection, contempt of the king’s writs, killing or injuring 
any of the king’s household, treason, cheating, slander, outlaws, false coiners, trea¬ 
sure trove, wreck of the sea, rape, offences against the forest laws, reliefs of the 
barons, fighting in the king’s palace, breaches of the peace in a man’s house, har¬ 
boring an outlaw, desertion, unjust judgments, denial of justice, evading the king’s 
law, offences on the king’s highway, and otlier matters of a similar nature.( 2 ). 

VI.—Curia Baronis. 

The jurisdiction of the king’s court is thus devised to distinguish it from the 
jurisdiction of the sheriff, or the franchises enjoyed by the lords in their courts, 
which were now distinguished by the Norman appellation of Curia Baronis, or 
by the Saxon appellation of /ialmole.(S') 

VII.—Reunion of the Secular and Ecclesiastical Jurisdictions. 

Henry wished to recur to the practice of determining ecclesiastical as well as 
civil matters in the county court, as was done before the conquest. This we learn 
from one of his laws, which runs as follows: “ Sicut antiqua fuerit institutione for- 
matura, generalia Comiiaiuuin Placita certis locis et vicibus, et definite tempore 
per singulas Anglire provincias convenire, nec ullis ultra faligationibus agitari, nisi 
propria regis necessitas, vel commune regni commodum smpios adjiciant. Inter- 
sint autem episcopi, comites, vicedomini, vicai-ii, centenarii, aldermanni, prffitecli, 


(1) LL. lien. 1, c. 70; Lindeiibrog. Codramtiq. 476. 

(2) LL. Can. c. 12.13,14; LL^Ediy. Coal c. 3D; LL. Hen. I. c. 10. 
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pricpositi, baroiics, vavassoros, tungrcvii et ciuteri tcrrarum domlni diligcnlcr inleti- 
dentos, ne malorum inipunilaa aut graviorum privolaa, vel judiciim subversio, 
Bollta miseros laceratione confidant. Agantur itaquo primo debita vcraj Cliristia- 
nitatis jura: sccundo Regis Placita, postremo caiisaj singulonitn dignis satisfactioni- 
bus expleantur”—(As it was established by ancient regulations, that the general 
county courts should bo held at fixed times and places, throught the scvercl shires 
in England, nor should they be burthened with other sessions, unless the interests 
of the crown or kingdom required that they should more frequently assemble. 
They shall be attended by the bishops, earls, shorifls, vicars, hundredors, aldermen, 
mayors, reeves, barons, vavasours, town-bailiffs, and other principal officers, who 
are diligently to endeavour that the poor be not ruined by the impunity of crime, 
the oppressions of the powerful, or the corruption of judicial officers. First let 
them despatch ecclesiastical causes, then pleas of the crown, and lastly let justice 
bo awarded to the plaints of private individuals). 

This projected reunion, which, if it had been carried into effect, would have 
restored the county court to its ancient splendor, was frustrated by archbishop 
Anselm ; who, wishing to keep the clergy as distinct from, and as independent of, 
the laity as possible, prohibited bishops from determining secular causes.(l) 

VIIL—Placita. 

The causes or suits in a court were now called placita. Placiium, in French 
plait, was employed by the feudists to denote any assembly or court of the free¬ 
holders or vassals, which was sometimes held in the open field, whence the term 
has been derived from the German platz, an open space, or the Latin pletea, a 
highway; but it is with much more reason to be deduced from theplaciium of the 
Roman law, which signified a sentence or judgment. Placitum was also used at 
this time in the sense of a day, as placiium nominalum, a day appointed for the 
defendant to plead or answer j pladtum fradum, a day lost to the defendant; also 
in the sense of a mulct or fine imposed in court3.(2) 

IX.—Trial by Jury. 

The trial by jury in criminal suits was recognised, as far at least as regards some 
of its most important principles. By one law, every one was to be tried by his 
peers, who were of the same neighbourhood as himself. “ Unusquisque per pares 
sues judicandus est, et ejusdem provinciaj, peregrina vero judicia modis omnibus 
submovemus”—(Every man shall be tried by his peers of the vicinage; and we 
wholly reject all foreign forms of trial). By another law the judges, for so the 
jury were then called, were to be chosen by the party impleaded, after the manner 
of the Danish nembdas; by which, probably, is to be understood that the defen¬ 
dant had the liberty of taking exceptions to, or challenging the jury, as it was 
afterwards called.(3) 


(1) Spelm. Cod. Vet. apud Wilk.; LL. Anglo-Sax, 301. 

(2) LL. H. I. c, 7. 33; Du Cange, ad Voc. Wynne’s Eunora. Dial. It: LL. H. I. c. 20,46, 
54; ibid, c. 12,13. 

(3) LL. H. I. c. 3, 31; ibid, c. 5; Ante, p. 35. 
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SECTION rir.-LAVVS UNDER STERIIEN^A.IL 1235 TO Ijr>l, 


1. Churlers of Slephcn. Tl. Tnlrodaclion of t/w Civil, and Cnnon Low. liL 
Compurimi between the Civil Law, Canon Law, and Common Law. 

L—Charters of Stephen. 

As nil ndditional inertns of conciliating the favour of Ids suhjecis, Stejihcn 
granted them two cliarters; l)ut lie is generally charged with having been little 
scrupulous in the observance of either^ J3y the first lie confirmed the ejiarter of 
his predecessor Henry, particularly as regards the Saxon laws j and by the second 
lie renewed and enlarged the privileges bestowed on the clergy, bolh by the con¬ 
queror and his son Henry. Of the first there is a copy preserved in an ancient 
MS. in the College library. Ricliard of Hagustald, the historian of this prince, 
lias given the latter of these two charters, tlie original of wliich is said to have been 
in the hands of Mr. Hearne, although it now appears to be lost.(l) 

II.—Introduction of the Civil and Canon Law. 

Tlte principal circumstances worthy of notice in this reign was the regular 
introduction of the civil and canon law, which is commonly supposed to have 
taken place at this period.(2) 

III, _ Comparison between the Civil Law, Canon Law, and Common Law. 

Between these three codes, there are several points of dillerence entitled to 
notice in treating of English law. The civil law favored the prerogatives of the 
crown ; the canon law asserted the claims of the pope as well as the rights of 
princes. The common law favoured the pretensions of the people in certain par¬ 
ticulars. It was a favourite maxim in the civil law, “ Quod principi placet, legis 
habei valorem, (whatsoever pleases the king hath the force of law), not in the absurd 
sense attached to it by some, that the arbitrary capricious will of the prince was 
law, but the sole legislative power was vested in the prince, uncontrolled by any 
other power. By the civil law, natural children, whose parents dfterwards inter¬ 
married, became legitimate, and might inherit; but by common law they always 
remained bastards, and were incapable of being heir3.(3) 


(t) Blackstone’s Law Tracts, 287. 

(2) Arthur lJuek; Tcrrassoii, Hisloire do la Jurisprudence Romainc. 
(3j Denial’s Civil Law j Taylor’s Elm. of Civ. Law, passim. 
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The civil’law was, in Bevcral particulara, loss favourable lo women than'the law 
of England, as that they could not hold public ofllces, they' could not be HUirly for 
another, could not be witnesses to a will, nor guardians, except to tlieir own chil¬ 
dren, nor arbitrators, &c. On the other hand, by the civil law, a woman might 
give, buy, and sell, without the consent of her husband ; so likewise, neither the 
husband nor the wife were affected by the debts, contracts, or injuries, of each 
other. The common law differs in all these particulars, considering man and wife 
to be one flesh. 

The civil law required the consent of father or mother to render a marriage valid; 
neither the common law nor the canon law nullify marriages for want of consent. 
The common law and canon law allow of no dissolution of marriage, but by reason 
of adultery; by the civil law’ it is othcrwise.(l) 

By the civd law the father had a property in whatever his son acquired, and 
such was the law of Henry I.; but it was afterwards otherwise by the law of 
England.(2) By the civil law the minor had a tutor or guardian for his person, 
and a curator for his estate, and the guardianship was committed to the next in 
blood, or to him who was to take by inheritance, in case the orphan died. By 
the law of England, on the contrary, the guardianship was given to ihe next of l:in 
to whom the land could not descend, for it was a maxim of the law, that to com¬ 
mit the care of the minor to him who is next heir at law, is “ quasi agnum lupo 
committere ad devorandum ”—(as it were, to commit the lamb to the wolf, to bo 
devoured).(3) 

By.the civil law, guardians were frequently appointed by the magistrates, and 
probably from this arose the practice in the. ecclesiastical courts of occasionally 
appointing guardians for the personal estate and person, when there were no other 
guardians either by tenure,or otherwise. 

The canon law differs from the civil law’, in reckoning degrees in the collateral 
line; for by the former, in whatever degree the persons are distant from the com¬ 
mon,stock, in.the same degree they are distant from each other: thus, my brother 
and Pare but one degree distant from each other, because we are distant but one 
degree from our .father, the common stock whence we sprung; but by the civil 
law.we are said to be two degrees, because the rule of civilians is, that there are 
as many <]egrees as there are persons begotten, not reckoning the common stock 
from which all descend. The common law computes degrees after the manner of 
the canon law. 

As to the succession to the estates of intestates, it appears that the civil law had 
no regard to primogeniture, nor showed any preference to males before females, in 
which two points it differed from the common law at this period, and still more so 
thereafter. 

The trial by jury is unknown to the civil law, the office of deciding from the 
evidence belonging exclusively to the judge. Tills is a grand mark of distinction 
between the common law courts and those in which the proceedings are according 
to the civil law, as the Ecclesiastical Courts, the Chancery, and others. It must 


(1) Crabb’s Eng. Law, c. vii. .p. et. (2) LL. Han. I. e. 70; Bract, 1, !, e. 5. 

(3) Fort, do Laud. Lcr. Ang. e. 4il. 

Q 
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iiotj however, be Ibrgotten, that tlie canoiiH or constitutions of the Englisli church 
favoured this trial, as appears from the law of Henry I., before cited, where, in 
criminal cases, this course of proceeding was recoininendod by the clergy. 

By the civil law, counsel were not allowed to notorious criminals, nor by the 
law of England at that period, and long after; but this has since undergone a 
change in some respects. 

The depositions of witnesses were taken in writing, according to the forms of 
the civil law, but the proceedings of the common courts were, probably, at all 
times conducted vivO. voce (orally). The charge against a person in the civil law 
was, and is, callod the libel; the summons, a citation j the pleading litis contesta- 
iio, &c. What has here been said on the subject of the civil and canon law, will 
suflice to show in what manner, and to what extent, they obtained admittance into 
England at this period.(]) 


SECTION II.—LAWS UNDER HENRY II., A. D. 1154. TO 1189. 


I. Introduction. II. Charter of Henry I. Confirmed. III. Foreign Codes' 
of Feudal Laxu. IV. Lex Salica. V. Lex Longobardorum. VI. Capi- 
■ tularia. VII. Grand Coutumier. VIII. .dssises de Jerusalem. LX. 
Feudal LaxV in England and, Scotland. X, Glanxnlle, XI. Fegiam Jlfa- 
jestatem, XII. Laxu of Landed Property since the Conquest. XIII. 
Knight's Fees. XIV. Knight's Service. XV. Socage Tenure. XVI. 
Incidents to Knight's Service. X VII. Homage. X VIII. Fealty. XIX. 
Warranty. XX. Reliefs. XXL Heriots. XXII. Escheat. XXIII. 
Sergeanties. XXIV. Frankalmoigne. XXV. Doxver. XXVI. Mari- 
tagium. XXVII. Curtesy. XXVIII. Succession and Descent. XXIX. 
iMode of Conveying Lands. XXX. Livery and Seisin. XXXI. Char¬ 
ters. XXXII. Chirographs. XXXIII. Indentures. XXXIV. Feoff- 
. menu XXXV. Release. XXXVI. Demise. XXXVII. Testaments. 

I. — Introduction. 

Henrt II., who is described by historians as a prince of great wisdom and 
virtue, contributed more than any before, or perhaps after him, towards the im¬ 
provement and methodizing of the laws of England.(2) 

, • II.—Charter of Henry I. Confirmed. 

As the establishment of the Saxon laws was at that peried a matter of great 
moment, his first step on his accession to the throne was to confirm the charter of 


(2) Ibid, c. Tiii. p. 67. 


(1) CrabbVBrig. Laiv, c. vii. p. 66. • 
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Homy I., and to enjoin that “ Lcecs Henrici avi siri inviolabiliter observari”— 
(tliat tlie layvs of Henry Ids grandfather should be inviolably observed). At the 
same time as the rights and interests of men were now much more diversified and 
complicated than in the time of the Saxons, new laws sprung up or wore formed 
by express enactment, to meet the circumstances as they arose.(1) 

///.—Foreign Codes of Feudal Law. 

The feudal system was now in full force in England as well as in other coun¬ 
tries of Europe, and difierent codes of laws founded on these principles were now 
extant. Among the foreign codes, the principal are the Lex Salica, Lex Longo- 
bardorum, the Capitularia, the Assises of .Terusalem, the Liber Feudorum, and the 
Grand Coutumier. 


IV,—Lex Salica. 

The Lex Salica, or the Salique Law, is'so called from the Salians, a people of 
Getmany, who, passing the Rhine under their king Pharamond, settled in Gaul, 
and first formed a code of laws.(2) 

V.—Lex Longohardorum. 

The Lex Longohardorum, or the Law of the Lombards, is the next code in point 
of antiquity and importance, which contains more evident traces of the feudal 
polity than most others. This survived the destruction of that kingdom by Char¬ 
lemagne, and it is said to be still in force in some parts of Italy. 

VI. — Cajnttilaria. 

The Capitularia, or Capitularies, so called from the small chapters or heads into 
which they were divided, was a collection of the Laws promulgated by Childebert, 
Clotaire, Carloman, Pepin, Charlemagne, and other kings. The best collection of 
these laws is said to be that of Angesise, abbot of Fontenelles, published in 817. 
Of the subsequent editions, that by Baluze, in 1677, is reckoned the most complete. 

VII .— Grand Coutumier. 

The Grand Coutumier, or the Coutumier of France, is a collection of the cus¬ 
toms, usages, and forms of practice, which had been in use from time immemorial 
in the kingdom of France. It was first projected by Charles VII. in 1453, but 
was not completed until 1609. 

VIII.—jlssises de Jerusalem. 

The Assises de Jerusalem'is among the number of the most ancient collections 
of feudal jurisprudence. It was made at a general assembly of lords after the 
conquest of Jerusalem, and was formed principally of the laws and customs of 
France. 
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IX.—Feudal Lnvi in England and Scotland. 

On the laws of England and Scotland, two trcaties aro extant. One w.as writ¬ 
ten by Ranulpli de Glanvillc or Glanvil, cliief justiciary of England to Henry II. 

X .— Glanvillc. 

Glanvillo was'ranch in the confidence of his sovereign, and served him in 
the difibrent capacities of soldier, statesman, and judge: “ Cnjus sapientiV’(l) 
observes Hoveden, “ conditra sunt leges subscriptai, quas Anglicanas vocamus”— 
(by whose learning were compiled the laws which is called the English code). 
Ilia work was entitled, Tractatus de Lcgibus, et Consuetudinibus Jdnglicc —(a 
treatise concerning the laws and customs of England)—and was probably com¬ 
posed at the express command of the king; for, in the Cottonian collection there 
is also a MS. of Glanvillc, which bears the title of “ Laws of Henry the Second.’^ 
It was first printed .at the instance of Sir Wm. Stamford. The distinguished 
author of this book, after having enjoyed the confidence of his royal master until 
his death, assumed the Order of the Cross, and perished, valiantly fighting at the 
siege of Acre in 1190.(2) 

XI.—Regiam Majesiaiem. 

The second treatise referred to, is on the laws of Scotland, and is entitled Re¬ 
giam Majesiaiem, because it commences wdth the words regiam majesiaiem, in 
the same manner as Glanville commences his work with the words regiam poles- 
iatem. The many points of resemblance between this work and that of Glanville 
put it beyond all doubt that the one was copied from the other, but to which the 
merit of originality is to be ascribed has been made a matter of dispute.(3) 

XII. —Law of Landed Proporlij since Ihe Conquest. 

As to the law of landed property, it had probably undergone greater changes 
since theconquest than it did at that period, when it appears to have changed 
more in language than in principles. 

XIII. — Knight’s Fees. 

From a reconl in the second j'car of King John, it should seem that a single 
knight’s fee might constitute a barony; but, if the treatise de Modo tenendi Par- 
liamentum —(of the mode of holding parliament)—is to be credited, an earldom 
consisted of twenty kights’ fees, and a barony of thirteen. A jenight’s fee, called 
in Latin/ewr/uOT militare, was that estate in land which subjected the person hold¬ 
ing it to military servicc.(4) 

XIV. —Knights Service. 

Knight’s service was at this time distinguished in Latin by the name ofservitium 
miliiare ; in French service de ckcvalerie. In the charter of Henry I., tliose who 


(1) Hoved. 600; Mad. Itist. Exclicq. 123; Bridseman’s Leg. Bibl. Co. 4 ; Inst. 345. 

(2) Mad. Hist. Exclieq. 87. 

(3) Crabb’s Eng. Laiv, c. viii. p. 71. (4) Seld. Tit. Hon. pt. 2, c. 5, sect. 26. 
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liclil by kiiighl’H service were called “ militcs qul per loricn!) terras anas defenduiil” 
—(soldiers who defended the country by their armour)—answering to the ficf 
d'liaubert of the Norman 3 .(l) 

XV,—Socage Tenure, 

Socage tenure, the next principal tenure, was distinguished by that name in this 
day. Socage, in the Latin of the middle ages socagium, is mostly derived from 
the Saxon soc, a plough, denoting properly plough-service, answering to the Jlef 
roturier of the Normans. It may, with equai propriety, be derived from socne, a 
franchise, or liberty ; for socage tenure was characterized for its freedom, being a 
more independent, though less honourable tenure, tlian that of knight’s service. 
The sokemen were the husbandmen, or freemen, among the barons, and socage 
tenure was now called a frank or free tenure.( 2 ) 

XVI,—Incidents to Knight's Services, 

The incidents or obligations by which these two tenures were distinguished from 
each other were distinctly known and marked out in this day. The incidents to 
knight’s service were homage, fealty, warranty, wardship, marriage, reliefs, heriots, 
aids, escheats, and forfeiture. 


XVII,—Homage, 

Homage, in Latin homagium, was a service of submission paid by the tenant to 
the lord ; so called from homo, a man, because in performing it the tenant said, “ I 
become your man, that is, your servant.” When the tenant did homage to his 
lord, he was to be ungirt, and his head uncovered. The lord was to sit, and the 
tenant to kneel, holding his hands together between his lord’s hands, and say, “ I 
become your man from this day forward for life, for member and worldly honour, 
and unto you shall be true and faithful, and bear you forth for the lands that I hold 
of you, saving the faith that I owe to our sovereign lord the king.”( 3 ) 

XVI11,—Fealty, 

Fealty contracted from fidelity, was the oath taken by the tenant at his admit¬ 
tance, who swore to be true to the lord of whom he held the lands. It differed 
from homage in several particulars. It was incident to all kinds of tenures, and 
was used at the first creation of feuds, when they were held at the lords pleasure 
or for life; but homage was properly incident to knight’s service, because it con¬ 
cerned actual service in war, and was probably not introduced until feuds became 
hereditary. Homage was performed kneeling, but the oath of fealty was taken 
standing; besides, in doing simple homage as to a private person, the tenant was 
not sworn. Homage is supposed not to have existed in the time of the Saxons, 
but was introduced at the conquest.(4) 


(1) Crabb’s Eng. Law, c. viii. p. 74. 

(2) Sown, on Gavelk. 138. 

(3) Gian. 1, 9. c. 1; Reg. Maj. I, 2; Grand Court, c. 126. 

(4) LL. Hen. I. c. 5; Spelm. Feuds and Ten, c. 3. 



m LAWS UNDER HENRY II. 

XIX .— Warranty. 

Homngo and fealty were obligations on the part of the tenant; but warranty, 
which was an obligation on the part of tlio lord, arose from the relations contracted 
between the parties, for Glanville lays it down as a rule, “ Quantum homo debel 
ex homagio, tantum llli debet dominus praher solam rcverentiam”(l)—(whatever 
the tenant oweth by reason of homage, the same the lord oweth to the tenant ex¬ 
cepting submission). This mutuality of obligation was recognized by the feudal 
laws of other countries. If land was given for the homage and service of the 
tenant, and a third person instituted a suit for that land, so that the tenant was 
evicted out of the feud, the lord was bound to warrant the land to the tenant, or to 
give him a competens excambium, an equivalent in value.(2) Warranty, hke the 
words guarantee and guard, comes from the old German wahrm, to look after, in 
the sense of protecting and defending. Sir Henry Spelman derives it from war, 
signifying arms or defence.(3) 

XX.~Miefs. 

Relief, called in Doomsday Book relevium or rekvaiio is a French word, derived 
from the Latin relevare, to relieve or take up that which was fallen, because it was 
a sum of money paid by the tenant or vassal, when he was of age, whereby he 
relieved or raised up his lands, after they had fallen into his lord’s hands by 
reason of wardship.(4) 

XXI.—Hcriois. 

The hcriot, which was an obligation that existed among the Saxons, has some¬ 
times been confounded with the relief, but it has been shown by Bracton, a writer 
in a susequent reign, to be a distinct thing, the heriot being a voluntary present, 
made by the tenant at his death to his lord, of his best beast, or his second best, 
according to the custom of the place. It had not, like the relief, any respect to 
the inheritance.(5) 

XXII.—Escheats. 

Escheats, from the French cscAofr, to fall incidentally, was the casual descent 
of lands and tenements to the lord propter defectum sanguinis —(for lack of inhe¬ 
ritable blood)—that is, when the tenant died without heirs; which was a part of 
the feudal system in every country.(6) 

XXII I. — Sergeaniies. 

As lands were, in course of time, granted for other besides military services, 
tenures were varied on that ground. Of this description were the two kinds of 


.(1) Glanv. 1. 9, c. 4. 

(2) Assis. de Jer. c. 99; Gout dc Eeauv. c. 58. 

(5) Cowcl. Interp. Spelm. Gloss, ad Voc. 

(4) Bract, fol. 84; Co. Inst. 76, a. 

(.5) .Ante, p. 10; Br.ict. fol. 86. ' • 

(6) Glanr. 1, 7, c. 17; Lib. Feud.l, 2, tit. 86. 
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sergoaiiticfl, wliicli aro only alliuled to by Glanvillo; also the tenure by cscuago or 
HCiitago, which was a commutation of a money payment for personal service, that 
is said to have commenced in tlie fourtli )'ear of this king’s reign, when he publish¬ 
ed an ordinance, that such of his tenants as would prefer to pay him a certain sum 
should bo exempted from attending him either in person, or by deputy, in the ex¬ 
pedition ho then contemplated to Toulouse.(l) 

XXIV. — FranJmlmoigne. 

There was another tenure of a spiritual nature, to which Glanvillo alludes, 
namely, the tenure by frankalmoigne, or free alms, as it was afterwards called, 
whereby a religious corporation, sole or aggregate, held lands to them and their 
successors for ever, in liberam clemosymm^ or freealms, for which no other ser¬ 
vice was required than prayers, and other religious exercises, for the good of the 
donor’s soul.(2) 

XXV.—Dower. 

Connected with the subject of tenures were some other incidents, in respect to 
landed property, and property in general, which were come into notice. These 
were dower, maritagium, descents, alienation, and testaments. 

Dower, called by the foreign feudists doarium, is derived ex donatione, and was 
equivalent to donarium. The term dos signified among the Romans, who knew 
nothing of endowing their wives, the marriage portion which the wife brought to 
her husband, whence Tacitus remarks it as a singularity among the Germans. 
“ Dotem non uxor marito sed uxori maritus afiert”—(the wife does not bring a 
dowry to the husband, but the husband bestows it on the wife). Although dower 
was unknown to the Romans, yet we have the authority of the Scripture for the 
use of it in the earliest ages of the world. The practice prevailed among the Gre¬ 
cians, until, by a refinement of manners, they began to look upon it as disgraceful. 
Whence Aristotle reckons it as one proof that the manners of the ancient Greeks 
were barbarous, because they bought their wives.(3) 

On the establishment of the feudal system, dowries became universal, but they 
varied in quantity in different countries. The Goths did not allow dower to ex¬ 
ceed a tenth. The Saxons, on the continent, allowed the wife the half of what 
the husband acquired, besides the dower which was assigned to her at the marriage. 
The assises of Jerusalem assigned a half, but the Lombards only a fourth. A law 
of Edmund gave a half, provided the widow did not marry again. The laws of 
Henry I. allowed a wopnan a third for her dower; which corresponded with what 
was allowed by the Sicilians and Neapolitans, and after them by the Normans and 
Scotch.(4) 


(1) Chron Nor. p. 995; Spelm. Cod. Vet. apud Wilk. LL. Anglo-Sax. p. 321 . 

( 2 ) Glanv. 1, 7, c. 1; Grand Cout. c. 6. 

(3) Tac. Germ. c. 18; Gen. c. 34, v. 2; Polit. 1,2, c. 8. 

(4) Lindenb. Cod. Antiq. LL. VViseg. 1, 3, tit. 1; LL. Sax. tit. 8; Assis. de Jems. c. 187;— 
LL. Longob. 1, 2, tit. 4; LL. £dm. c. 2, apud VViik.; LL. Hen. I. c. 70; Grand Cout. de 
Norm. c. 102. 



LAWS UNDER HENRY H. 


128 

A woman miglit bo barred of iier doWer by being ueparated from Iior liuabnnd, 
nh aliquam mi corporis lurpiltidinm—{on. account of carnal trunfgrcssions)—or 
on account of her relationship and consanguinity; and yet in both these cases the 
children were considered as legitimate, and iidioritalrle to their father. Divorce 
gsneraliy was a bar to dower in the Norman code. By a law of Canute, the infi¬ 
delity of the wife was punished, not only with the forfeiture of every thing she pos¬ 
sessed to her husband, but also witli tlie loss of her nose and cars.(]) 

XX VI. — Mariiagium. 

Maritagium, which answered to the dos of the Romans, signified the portion 
which a man gave with his daughter in marriage. This was of two kinds nariia- 
gium liberum', (free marriage), and maritagium servilio obnoxium, (marriage 
liable to services). 

Maritagium liberum was, when a freeman gave part of liis land with a woman 
in marriage, quit of all services to the chief lord. Lund so given enjoyed this im¬ 
munity down as low as the third heir; and, during this interval, the heirs were 
not bound to any homage for it, but after the third heir the land was again subject 
to the accustomed services. When the land was ^given in maritagium servitio 
obnoxium, the husband of the woman and his heirs, down to the third, were to 
perform all services except homage ; but the third heir was to do homage for the 
first time, and all his heirs after him. In the mean time fealty, instead of homage, 
was to be perfonned by the women and their heira.(2) 

XXVIL—Courtesy. 

When a man received lands with his wife in maritagium, or as a marriage por¬ 
tion, and had an heir by her, male or female, that was heard to cry within four 
walls, the maritagium remained to the husband duritig his life, whether tha heir 
lived or not, but after his death it went to the original donor: this was called Lex 
Jlnglix, a.nd afterwards in English the courtesy of England, because the law was 
principally confined to England, but it was not altogether unknown to the Romans 
or the German tribes, and was probably introduced into England by the Saxons.(3) 

XXVIII.—Succession and Descent. 

The doctrine of primogeniture was one essential part of the feudal system, which 
was fully established in England at this period. If lands were held by knight’s 
service or military tenure, then, according to the law of the realm, the eldest son 
succeeded to the father in totum, (to the whole estate), and none of his brotliers 
had any claim whatever; but if the lands wxre held in socage tenure, and had 
been anciently partible, then the inheritance was divided among all the sons in 
equal parts, reserving to the eldest son the primum feedum, (principal fee), as it 


(1) Res. Maj. l,2,c. 15; Grand CouU de Norm. c. 102; Glanv.l,.6,c. 17j LL.Can. e.50, 
apud VVilk. Anglo-Sax. 142. 

(2) Glanv. 1, 7, c. 18; Reg. Maj. 1,2, c. 57. 

(3) Glanv. ubi supra; Reg. Maj. 1, 2, c. 58; Craig, de Jar. Feud. 1, 2, c. 19, s. 4; Linden- 
brog. Cod. Antiq. 92. 
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\vas termed in tfie lawe of Henry ]., provided lie mndu an adequate aatisfactioirto 
the other brotliora on that account. But if the land was not antiquitus divisn^ 
(anciently partible), then it was tlio custom in some places for the eldest son U> 
take the whole inheritance, and, in sonio, the younger. To succession of the lands 
equally to all the sons was, ns before observed, a relic of the Saxon law, which 
was still retained in Kent, and sotno other parts as incident to the tenure in gavel- 
hynd, whence the name is derived by some, as much as to say, gif eal cyn^ 
“given to all the children.”(J) 

XXIX. Mode of Conveying Lands. 

The mode of conveying lands or tenements, had undergone some change since 
the Conquest, at least as far as regarded the solemnities which accompanied tins 
proceeding. 

XXX. Livery and SdsiUh 

The transferring of possession of lands or tenements from the donor to the 
donee, which was aftenvards distinguished by the Norman appellation of livery of 
seisin, in Latin traditio, was to be done either in person or by attorney, and might 
be performed in various ways, as by delivering of the rings of the door, of a turf, or 
of any other symbol, answering to the Saxon mode of transfer, per bacnlum ei 
cullellum —(By staff and hfe )—before mentioned. Livery was also done by 
publicly reading the letters of attorney in the presence of the neighbours, who were 
called together for that purpose. This solemnity, as wc learn from a writer in a 
subsequent reign, was of such effect in passing a freehold, that a gift was imperfect 
without it, being considered in law a nudapromissio, Naked promise.(2) 

XXXI. Charters. 

Deeds were now come into general use, and were known, from the most part, 
by the name of chartm, charters, from chartae, the paper or parchment on which 
they were written. They were either royal charters, containing grants from the 
king to his subjects, or they were private chaiters, containing gifts or grants from 
one subject to another. 

Charters were executed with various circumstances of Solemnity, as the seal, 
date, attestation, and direction.(3) Seals were very little, if at all, in use amon 
the Saxons, who were mostly in the practice of affixing the sign of the cross. 
Edward the Confessor partially introduced the Norman practice of affixing to char¬ 
ters seals of wax which, at the Conquest, become general. This was mostly done 
by means of a label of parchment or a silk string, fastened at the bottom of the 
instrument.(4) Charters were not always dated, altlioogh they twie more gener¬ 
ally so after the Conquest than before; but this was the less necessary, as they 


(1) Spelin. Rcliq. c. 27 j Somner. Tract, do Gav. 42; Robins oh Gar. 24, 25; Lamb. 
Peramb. p- 545. 

(2) Glenv. 1. 7. c. 1. 

(3) Reeves’ Hist. i. 88. 

(4) Ingulph. Hist. 901; Mad. Form. Dis. 3; Hick’s Diss. Epist. 160. 

R 
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woro mostly executed iu the presence of several witnessoo, wlioso names were 
inserted under the clause of hiis ieslibus, (In the presence of those vvitnossos.) 
Soniotlmos charters were executed in open court, after the Snxon manner, and in 
the presonco of a numerous assembly, wherefore we froquenlly find a long list of 
witnesses, concluded with the addition cum mullis aliis, (And many others.) It 
was not unusual for the king to ho a witness to the charters of private men ; and 
in after times, as in the reigns of Richard and John, the king witnessed his own 
charters, in the words ieslc mcipso. (1) (Witness myself.) 

XXXII. Chirographs. 

Private charters woro frequently called chirogi'apha, cliirographs, from the 
Greek cheir the hand, and grapho to write, signifying what was written with a 
person’s own hand. In this kind of charters, it was usually to write the contents 
twice on the same parchment, having the word chirographum,or some other word, 
written in large letters between the two copies, and being afterwards cut in a straight 
line through the midst of the letters, one would exhibit one half of the capitals, and 
the other the other half.(2) 

XXXIJI. Indentures. 

The practice of cutting in straight lines prevailed as early as the times of the 
Saxons, and continued until the reign of Henry III., after which it became usual 
to cut a waving or undulating line, and lastly to cut indentwise in small notches, 
instar deniium. —(Like teeth.) whence such deeds acquired the name of indenture, 
which has been retained ever since, although the indented line has been laid aside, 
and the undulating line only retained. 

XXXIV. Feoffment. 

A gift, grant, or feoffment, was, at this period, comprehended under the general 
name of donatio' The Term feoffment, in the Latin of the middle ages feoff amen¬ 
tum, which signified properly the grant of a feud or fee, appears not to have come 
into use before the reign of Richard I.; about which time we find the charter con- 
taining the deed, distinguished by the name ol charta feoffamenti. (Deed of feoff¬ 
ment.) The words of donation were generally dedi et concessi, (Have given and 
granted,) to which afterwards was added the specific ievra feoffavi. The w'ords of 
limitation to convey a fee were, at that time, not reduced to any settled form, being 
varied at the pleasure of the donor, sometimes simply to the feoffee et suis, or suis 
post ipsum jure hareditario perpetue possidendum; (To have and to hold to the 
feoffee and his heirs, or to his heirs after him forever by right of inheritance.) 
or, in a more particular manner, limited to certain heirs, as Ricardo et uxori suce 
et hceredibus suis qui de e&dem veniunt.(3) (To Richard and his wife and his 
heirs born of her. 

In such deeds a clause of warranty was invariably inserted, to the effect that 
should the feoffee be evicted of the lands given, the feoffor should recompense him 


(1) Hick’s Diss. Epis. 26; Mad. Form. Riss, 14. 

(2) Mad. Form. Riss. 2 

(3) A. R. 1186; lleercs’ Ilis i. 91. 
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wiili otlierH ofe()mil value. Tliia Claiiso of warranty wan often expressed in very 
strong terms, us cotilfu homims, or ornnes gciiles; (Against nil men or all people,) 
01', contra omnes homines cl Jaiminus, (Against all men and vvoincn,) 8ic. To the 
warranty was often added an oath of the party, and also the clause that if he could 
not warrant, then he or his heirs sliould give other lands; nnil, in some cases, tliat 
more than the value of the land should he given by way of cxcambium, (Exchange,) 
if the donor or his heirs could not vvurrant.(l) 

XXXV. Release. 

A release was properly that which released a person from the claim of another, 
which, in those unsettled times, was as necessary Ibr protection against liostile 
claimants, as a confirmation was against disseisors. The words of release were 
^uietum clumavi, remisi, relaxavi, (Have (juitclaimcd, remised, released,) and the 
like.(2) 


XXX VI. Demise. 

Estates were likewise made for life or for terms of years, which was afterwards 
called a demise. This was done by a convention or covenant, of which more will 
be said hereafter. 


XXXVII. Testaments. 

As to the disposal of a man’s efl'oets at his death, this was not governed by the 
same law as that which regulated the alienation of lands. When any one wished 
to make his will, if he was not involved in debt, all his moveables were divided into 
three equal parts, of which one belonged to his heir, another to his wife, and a 
third was reserved to himself. If he died leaving no wife, or leaving no issue, in 
either case the half was reserved to himself, and the other half to the wife or to the 
issue. Glanville, however, alludes to the customs of certain places, which regu¬ 
lated the disposition of a man’s effects; one of which was, that ho was to remem¬ 
ber his lord by the best and chief thing he possessed, in the shape of a heriot; then 
the church, in the shape of a mortuaiy; and afterwards other persons, as he thought 
best; but he concludes with the remark, that ultima voluntas libera esset; (The 
last will should be free.) (3) 

A woman who was suijuris, (Independent) might make a will, but if she was 
married, she had not the liberty, as it would have been making a will of her hus¬ 
band’s goods. It seems, however, that it was not unusual forhusbandstogiveasort 
of property to their wives, even during the coverture in the ralionabikm divisam, 
(Reasonable portion.) or the third part of their effects, to which, at their death, 
they would have been entitled.(4.) 


(1) Mad. Dis. 9. 

(2) Reeves’ Hist. i. 65 

(3) Glanv. 1. 7. c.5. 

(4) Beg. Maj. 1. 2. c. 


7j Hale's Hist. Cum. Laiv, c. ft. 2; Comm. 492; Gliiiiv. ubisupra. 
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Trial by Jury, 

The trial by jury, in the modern sense of the word, w’as now partially applied 
to criminal matters, for it was directed by the Constitution of Clarendon, that, 
should anybody appear to accuse an offender before the archdeacon, then tlie 
iherilT, at tlie request of the bishop, “ faciet jurare duodecim legales homines de 
vicineto seu de villa, quod inde verltatem secundum consclcntiam suam manifest- 
abunt”—(he shall cause twelve lawful men of the viil or of the vicinage to swear 
that they -will declare the truth thereof, according to their conscience). This mode 
of trial was said to be per juratam patriaj seu vicincti, per inquisitionem vcl per 
jiiramentum legalium hominum”—(by a jury of the country or vicinage, by the 
Inquisition or oath of lawful men).(l) 


SECTION V,—LAWS UNDER RICHARD I, A,D. 1189 TO 1199. 


I, Introduction. II. Laws of Oleron. III. Wtigfiis and Measures. 

I. — Introduction. 

Although Richard I. is better known as a warrior than as a legislator, yet we 
find that he wag not altogether unmindful of the subject of legislation. 

II —Laws of Oleron. 

To him England is indebted for its code of maritime law known by the name 
of the Laws of Oleron, which were so called because they were instituted by 
him while he lay at the Island of Oleron, on his return from the Holy Land.(2) 
These laws, 47 in number, were framed for the purpose of keeping peace and decid¬ 
ing controversies; and, although many of them are, from a change of manners, be¬ 
come obsolete, yet they met with a general reception throughout Europe for a 
length of time, and served as the basis on which the more extended system of 
maritime law was afterwards framed.(3) 

III.—Weights and Measures, 

This king likewise established a common rule for weights and measures, and 
regulated the coinage, that it should be of the same weight and fmeness.(4) In 
the adrafnistration of justice, he followed the course laid down by hi's father, by 


(1) Const. Clar. c. 6; Ante, p. 59; Glanv. 1.14. c. 1. 

(2) Matth. Par. Ann. 1196; Seld. Mare clans. 1. 2. c. 24. 

(3) Sullivan’s Lcct. 331; Henry’s His. vol. iii. p. 535. 

(4) Brompt. 1258 j Tfrivet. Ann. 127; Hoved. 423' 
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sending Ids Justices itinerant to every county in Etigland; but he seems to have 
improved upon this plan of proceeding, by giving to those justices more minute 
means of inquiry, under the name of capiiula coronm, Sic. 


SECTION VI.—LAWS UNDER JOHN, A. D. 1199 TO 121G. 


/. Inlroduclion. 11. Magna Charia, 111. Jlrlilrary Consecration of Tithes. 

1. — Introduction. 

The reign of King John has been considered memorable on account of (lie 
great charter of liberties, well known by the name of Magna Charta, so called, as 
Lord Coke supposes, not so much from the quantity of the matter as from its 
importance. At the same time, it is admitted on all hands, that it contains.nothing 
but what was confirmatory of the common law, and the ancient usages of the land, 
and is, properly speaking, only an enlargement of the charter of Henry I. and his 
successors. It was not, therefore, so much (he grant itself, as the circumstances 
under which it was made, which, at that time, and ever since, has given such an 
interest to this trans3ction.(l) 

In consequence of the discontent occasioned by the excesses and follies of (his 
king, the barons formed a league at the close of the year A. D. 1214', at Bury St. 
Edmund’s, in Suffolk, whence they proceeded, soon after, in hostile array, to (he 
king at London, demanding a confirmation of their liberties. The king was, at 
first, unwilling to yield to demands that were accompanied with such an air of 
menace, but finding the barons resolute in their purpose, and feeling himself strait¬ 
ened by his own deserted and necessitous condition, he at length agreed that a 
conference should be held at Eunningmede, or Runemede, a meadow between 
Staines and Windsor, which Matthew of Westminster says was so called to denote 
pratum consilii ,—(the field of counsel) because it had been heretofore frequently 
the theatre of public deliberations.(2) 

On the day appointed, the I5th of June, 1215, the barons came to the confer¬ 
ence in great numbers, whilst the king was attended by a few only, who remained 
faithful to him. Having encamped apart, like open enemies, the conference was 
then opened, and continued until the l9th ; then some articles or heads of agree¬ 
ment were drawn up, and reduced to the form of a charter, to which the king’s 
seal was affixed. 


(1) 2 Inst. Proem. 

! (2) Blachstone’s Tracts, 2D5. 



' 134 LAWS UNDEIl JOHN. 

II.—Magna Charla, 

Copies of this charter, as also of the charter of tlie forest, were aftervvarils made 
in such number, that one was deposited in every county, or, at least, in every 
diocese. One copy is entered in a book belonging to the archbishop’s library at 
Lambeth, whence Sir Henry Spelman transcribed the articles into his Codex 
Veicrum Legim, which are to be found in Wilkin’s collection; but, according to 
Mr. Justice Blackstonc, the original articles themselves, from which his copy was 
exactly printed, is now in the British Museum. It was in the possession of Arch¬ 
bishop Laud, and, after passing through many different hands, came at length to 
Bishop Burnet, and afterwards to Earl Stanhope, by whom it was presented to the 
British Museum. (1) 

The articles are written on parchment, and thus endorsed in a cotemporary 
hand: “ Aiticuli magnaj chartre libertatum sub sigillo regis Johannis—(Articles of 
the Great Charter of our liberties under the seal of King John). They are said 
to be all legible and perfect, with the exception of a few letters. There are like¬ 
wise supposed to be two, if not three, original copies, of which two are in the 
British Museum, which were found in Sir Eobert Cotton’s collection. A third, 
which was collated by Mr. Tyrrell with Matthew Paris’s copy, was, at that time, 
in the archives of the dean and chapter of Salisbury, but it is not extant at 
present. 

The contents of this charter will be considered in the next reign, when it was 
confirmed, with some alterations, by Henry 111.(2) 

III.—Arbitrary Consecration, of Tithes, 

The arbitrary consecration of tithes, which was forbidden by the laws of Edgar 
and Canute, was not altogether done away, or was revived during the confusions 
of tlie times. Pope Innocent III., therefore, in his decretal epistle, directed the 
archbishop to see that tlie tithes were paid to the respective parish churches.(3) 


(1) Blackstono’s Tracts, 297. 

(2) Keeves’ Hist. i. 209. 

(3) Co. 2 Inst. 641; Seld. on Tithes, c. 9. 
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CHAPTER XXL 

MAGNA CHARTA, BILL OF RIGHTS, AND THE PRINCIPAL 
ENACTMENTS OF THE STATUTE LAW, 

FROM THE CONFIRMATION OF MAGNA CHARTA TO THE REIGN OF 
HENRY VII., INCLUSIVELY. 


SECTION I.—LAW'S UNDER HENRY III,,A.D., 1216 TO 1272. 


/. Confirmation of the Great Charter. II. Magna Charta and Charta de 
Foresta separated. III. Renewal of the Confirmation. IV. Cancelling 
of all the Charters. V. Their Solemn Reconfirmation. VI. Principal 
Contents of Magna Charta, from Manuscripts. VII. Liberty of the 
Church. VIII. Liberty of the Subject. IX. Delays in the Jldministra- 
lion of Justice Prohibited. X. Exactions Prohilnttd, XI. Tenures. 
XII. Alienation Restricted. XIII. Mortmain. XIV. Forms of Admi¬ 
nistering Justice. XV. Courts. XVI. King’s Bench. XVII. Justices 
of Assize and JTisi Prius. XVIII. County Courts. XIX. Frivolous 
Prosecutions Prevented. XX. Writ de Odis et Alia. XXI. Amerdments. 
XXII. Coroner. XXIII. Constable. XXIV. Bailiff. 

I.—Confirmation of the Great Charter. 

The reign of Henry III., like that of his father John, is interesting in a legal 
point of view, on account of the confirmation of the great charter, and the other 
legal enactments, which were made for the purpose either of declaring, confirm¬ 
ing, abridging, or enlarging the common law. 

Although Henry III. was only nine years of age when he ascended the throne, 
yet the first public act which was done in his name, with the advice of William 
Marescall, Earl of Pembroke, the king’s guardian, was the renewal of the great 
charter, with such additions and alterarions as were thought necessary.(l) 

II.—Magna Cluirta and Charta de Foresta separated. 

This was done in a national council held at Bristol, A. D. 1216, on which 
occasion the articles relating to the forest were thrown into a separate charta, 
called the Charta Forestce, as distinguished from Magna Charta. 


(1) Blackstone’8 Tracis, 309, 310. 
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III. —Renewal of the Confirmation. 

Ill tho ninth year of this king’s reign, ho was declared of age by a papal bullj 
being then seventeen years old. It was, therefore, thought expedient that ho 
should confirm the act of his infancy ; and, accordingly, after some demur on his 
part, and some alterations made in the charters themselves, he confirmed Magna 
Charta and the Charta de Foresta;, in the form in which they have been handed 
down to us.(l) 

IV. — Cancelling both the Charters. 

Notwithstanding this confirmation of the charters, the king called a council 
three years after, to meet at Oxford, when he declared himself of full age; and, 
taking the administration of affairs into his own hands, he, as his first step, can* 
celled both the charters; alleging that he had acted under the control of others. 

V. —Their Solemn Reconfirmation 

Although this measure excited much dissatisfaction, and drew forth some me¬ 
naces, yet nothing further was done on the subject of the charters until the 30th 
year of the king, when, being in want of a supply, he was induced to yield to the 
wishes of the nation, by confirming them with much solemnit}', in an assembly 
held in the great hall at Westminster. On this occasion, the Archbishop of Can¬ 
terbury and the other Bishops, apparelled in their pontificals, with tapers burning, 
denounced a sentence of excommunication against the breakers of the charters; 
when, casting down their tapers, extinguished and smoking, concluded with the 
execration—“So may all that incur this sentence be extinguished, and stink in 
hellupon which the king immediately subjoined, “ So help me God, I will 
keep all these things inviolate, as I am a man, as I am a Christian, as I am a 
knight, and as I am a king.”(2) 

VI. — Contents of Magna Charta. 

The contents of this famous charter may be considered as they respect the 
privileges and liberties of the subject, the law of tenures, commerce, and the ad¬ 
ministration of justice. 

VII.—Liberty of the Church. 

In the first place, it was ordained that the Anglican church should be free, and 
enjoy all its immunities, which was a confirmation of a similar clause in the 
charter of Henry I., and also of the common law. 

But that clause in John’s charter, which gave the dean and chapter of cathe¬ 
drals the liberty of electing bishops, without the consent of the king, if it were 
refused, was omitted in this charter.(3) 


(1) Matt. Paris. Char. Dnnst. Hen. Knt. Ann. 1223. 

(2) Matth. Par. Ann. 1253; Annot Waver; Hemingford, Trivet, &c. 
(3; 1 Comm. 379. 
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Viri.—Liberty of the' Subject. 

Tiio liberty of the subject, both os to liis person and his ])roperly, was secured' 
by a special provision in chap. 29. “ Nullus liber Jiomo capiatur vel iinprisonetur 
vel disseisielur do libero tenemento stio nisi per legale judicium parium suorum, 
vel per legem lerraj”—(No free man shall be arrested, or imprisoned, or deprived 
of his freehold, except by the regular judgment of his peers, or the law of thes 
land). By the judicium parium is here to be understood, either in a particular 
sense the trial of any baron by his peers or equals, being lords in parliament, or, 
in a general sense, the trial by jury; both which tvas in conformity with the prin¬ 
ciples and practices of the common lavv.(l) 

The clause, “ nisi per legem terra;,” that is, but by the law of the land, implied 
that no one should be put to answer without presentment before justices, by the 
due process of the common law, and the old law of the land. 

IX.—Delays in the Mministration of Justice Prohibited. 

The last clause, “nulli vendemus, nulli negabimus, aut difleremus rectum vel 
justitiam”—(to no man will we sell, deny, or delay right and justice) is supposed 
to refer to the fines and oblations which were made to the king for the purpose of 
obtaining justice ; and which, though sanctioned by the usages of the times, was 
considered oppressive, and was doubtless exceedingly irregular. The ancient 
records of the Exchequer contain numerous instances of money, horses, or other 
valuables, given for the express purpose of being enabled the better to prosecute 
a suit; and sometimes the litigant party proffered the king a certain portion, as a 
half, a fourth, payable out of the debts which the king, as the administrator 
of justice, should help them in recovering; which practice, being liable to much 
abuse, and many inconveniences, was done away by this provision. But fines on 
originals being certain, were, notwithstanding this provision, continued.(2) 

X.—Exactions Prohibited. 

As many exactions had been made for erecting bridges, banks, and bulwarks, it 
was declared by chapter 15, that no town or freemen should be distrained to make 
bridges or banks, but only those who were formerly liable in the reign of Henry 
II. For the same reason, none were, by chapter 16, to have the exclusive right 
of fishing, except such as enjoyed that privilege in the reign of Plenry H.; and 
all weirs or kidels were, by chapter 23, to be destroyed, except such as were 
placed on the coast. Such erections were considered as a species of purpresturey 
and of course were forbidden by the common law. 

XI. — Tenures. 

In regard to tenures, several provisions were made, with a view of defining the 
feudal law, so as to abate its rigors. Reliefs, which, in the time of Henry IL, de¬ 
pended upon the pleasure of the king, were, by chapter 2, to be fixed at the rate 


(1) 2 Inst. 49. 

(2) Hale’s Hist. Com; Law,' e. 6. 
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of the antiquum releuium, namely, illOO for an earUlora, and 100 marky for .a 
barony. In the case of escheats, tlic heir was, by chapter 31, to pay llie king no 
otlier relief than vvliat he would have paid the baron. Scutage was to be taken 
as in the reign of Henry 11. Wardships, particularly in regard to the king’s 
tenants, were defined, in conformity with the common law, by chapters 3, 4, 5, 
and 27. The king was, by chapter 22, to have the year and day of those con¬ 
victed of felony, but not the waste, as in Glanville’s time. The rights of widows 
were defined by chapter 7, much in their favour. Tlie widow was to receive her 
dower without difficulty; and if it had not been assigned to her before, it was to bo 
assigned after her husband’s death, namely, a third part of the lands of her hus¬ 
band, vrhich were his during her coverture ; whereby it appears that the law of 
dower was enlarged since Glanvillc’s time, when a woman could only have a third 
of what her husband posscs^ied at the marriage. It is also added in the last charter 
of Henry III., although omitted in the previous charters, that she was, before the 
assignment, to have her reasonable estover, that is, her sustenance allowed her; 
and she might, if she pleased, continue forty days after his death in the chief 
house of her husband, if it were not a castle. This was afterwards called her 
quarantine.(l) 

XII.—Alienation Restricted. 

A provision against the alienation of lands was made by chapter 32, which is 
. not to be found in the charier of king John, or in that first given by this king, 
namely, “ Nullus liber homo det do emtero amplius alicui, vel vendet alicui do 
terra sua, quam ut dc residue terra; sua; possit sufficienter fieri domino feudi servi- 
tium ei debitum, quod pertinot ad feudum ilium”—(no free man will for the 
future grant or sell any of his lands, without retaining enough to answer to the lord 
of the fee, for the services thereto appurtenant). The purpose of this provision 
was to uphold and preserve feudal tenures, which suflered much from the practice 
of subinfeudation ; that is, of tenants making feofl'ments of their lands, for others 
to hold the.m of their superior lords; whereby the latter were in time stripped of 
their profits of wardships and marriages, which fell into the hands of the mesne 
or middle lords, who, being likewise thereby impoverished, were disabled from 
doing their services to their supcriors.(2) 

Another restiiction was put on alienating lands, by chapter 36, whereby it was 
ordained, that it should not be lawful, for the future, for any one to give his land to 
a religious house, and to take it back again to hold of that house; nor should it be 
lawful for a religious house to take lands of any one, and lease them out to the 
doner.(3) 

XI11. — Mortmain. 

This sort of alienation is called mortmain, from the two words manus marina, 
a dead hand, so called, as Sir Edward Coke supposes, from the effect of the alie- 


(1) Ante, p. 78; Mag. Chart. 9 Ken. HI. e. 2 ; ibid. c. 3, 4, 27; ibid. c.22; Ante, p.79;— 
Mag. Chart. 9 Hen. HI. c. 7; Ante. p. 84 ; Blachstone’s Tracts, 317. 

(2) Mag. Chart. 9 Hen. III. c. 32; Blackst. ubi supra. 

(3) Mag. Chart. 9 Hen. III. c. 36. 
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jiallon, for that thereby the lords lost their knights’ services, and their escheats, 
&c. j or it may, with equal propriety, bo explained, by suppo.sing that, as ecclesias¬ 
tical bodies consisted of members, who were considered as dead in law, and holdon 
by sucli persons was literally held in moHud manu.(l) 

XIV.—Forms of Mministering Justice. 

The modes of administering justice, both as respects the jurisdiction of courts 
and their proceedings, as also lire redress of injuries, were defined by this chailer. 

XF .— Courts. 

One of the most important regulations on the subject of courts, is that contained 
in chapter 11, which ordained that “Communia placita non seriuantur nostrani 
curiam sed teneantur in aliquo certo loco”—(the common picas shall not follow 
our court, i. c. the court of king’s bench, but shall be liolden at fixed places)—by 
which it was understood, that the communia 2)laciia, common pleas, that is, suits 
between party and jrarty, were no longer to be entertained in Curia Regis, which 
always followed the person of the king, but wore to be determined in a stationary 
court, whither all persons might resort.(2) 

XVI. — King's Bench. 

By this regulation, the distinction between the courts of King’s Bench and Com¬ 
mon Pleas, or Common Bench, as it was otherwise called, was fully established 
by law, although, as before observed, it had been gradually forming by practice: 
henceforth these courts were distinguished by different appellations: the Curia 
Regis being styled Curia Regis coram ipso rege, coram nobis, or coram Domino 
Rege, ubicungue fuerit —(the king’s court before the king himself, before us, or 
before our lord the king wherever he may be)—although if still retained the old 
appellations of Jliila Regis,.•Curia Jfosti'a, and Curia Magna. This court re¬ 
tained these names, because, although the kings of England had probably for some 
time ceased to sit in person there, to hear and determine causes, yet the causes 
which were heard in that court properly belonged to the king.(3) 

The Bancunt, or Bench, was called Curia Regis apud Wtstmonasierium, or de 
Westmonasicrio, Jusiiiiarii in Banco sedentes, or Justiharii de Banco. The 
description given by Bracton of the dilfarent courts corresponds with what has 
been advanced on this subject, namely, that they had become distinct courts before 
this time, but their jurisdiction was not defined until now. “ Habet rex,” says 
this author, speaking of the King’s Bench, “plures Curias in quibiis diversa 3 actio- 
nes terminantnr, el illarum curiarum habet unam propriam sicut aulam regiam et 
justitiarios capitales qui proprias causas regias ferminant, et alioruin omnium per 
querelam, vel per privilegium, seu liberlatem”—(the king hath divers courts, 
wherein the several kinds of actions are tried; and of these courts, he hath one, 


(1) Co. Inst. 2,1.; 1 Comm. 479. 

(■2) Mag. Chart. 9 Hen. III. c. 11. 

<•3) Mad. Hist, Excheq. 044 j Dial, do Scucc. 1,1 j lleevcs’ Hist. i. 215. 
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as it were a royal court, and justices thereof, who decide the king’s causds, and 
also those of private persons, upon plaint, or hill of privilege)—whereby it appears 
that the King’s Bench was now considered as peculiarly the king’s court, where 
causes, which particularly concerned the king’s crown and dignity, were heard, 
and where the causes that concerned the subjects with one another were heard 
only by a paiticaiar privilege. Of the justices who sat in this court, he adds, that 
some were “ capitales, generales, perpetui, et majores”—(of supreme authority, 
general jurisdiction, durable tenure of office, and superior rank)—who were, “ a 
latere regis residentes”—(near the person of the king)—aiid formed a court of 
appeal, according to the old usage, and took cognizance of all errors in judgment 
of inferior jurisdictions, “ qui omnium aliorum corrigere tenentur injuriaset erro- 
res”—(who are bound to correct the unjust and erroneous decisions of all other 
courts). In speaking of the Common Pleas, he observes, “ Habet etiam curiam 
et justitiarios in banco residentes qui cognosennt de omnibus placitis, do quibus 
authorilatem habent cognoscendi, et sine warranto jurisdictionem non habent nec 
coercionem”—(he hath also a court and justices of the common bench, who try 
.all causes whereof they have cognizance, and have neither jurisdiction nor autho- 
Tity without special warrant)—from which it is clear that the bench had no autho¬ 
rity but by the writs returnable there.(l) 

XVII.—Justices of .Mssize and Jfisi Prius, 

For the more speedy administration of justice, a provision was made in chapter 
12, for justices to go a circuit once every year, without waiting for the justices in 
eyre, who usually went only once in seven years. Before the making of statute, 
writs of assize of novel disseisin and mort d’anccstor, were returnable as in Glan- 
ville’s time, coram me vel justitiariis meis —(before me or my justices)—but now 
they were returnable, coram justitiariis nostris cum in illas partes venirent — 
(before our justices, whensoever they shall go thither):—by force of this regulation 
the king, or, in his absence, the chief justiciary, sent justices into every county 
once a year. These justices were afterwards distinguished by the names of jus¬ 
tices of assize and nisi prius, as will be further explained in its proper place.(2) 

XVIII.—County Courts. 

The two courts of the sheriff, namely, comitatus, the county court, and turnus, 
the tourn, as they were now called, were regulated by chapter 35. The former 
was to be held in the accustomed place from month to month, as it had been in 
the time of the Saxons, but no oftener; and the tourn was to be held twice a year, 
namely, after Easter and Michaelmas; and at the latter time a view of frank¬ 
pledge was to be held, for the purpose of taking the oath of all above twelve years 
of age, who were to enter into some decennary, according to the old law.(3) 


(1) Bract. 103; Co. 4 Inst. 70. 

(S) Mas:. Chart. 9 Hen. III. c. 12; GJanv. 1,13. c. 3; F. N. B. 177. 
.(3; Mag. Chart. 9 Ukp. JII..c. 33. '' 
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By chapter 28,provision was made against frivolous and vexations prosecutions, 
wherein it was enjoined that “NuIIus ballivus do cretero ponat aliquein ad legein 
inanifestam nec ad juramenliim simplici loquelSl sua sine tostibus fidelibus ad boo 
inductis”—(no bailitf may hereafter put any man to his lex manifesia, or to his 
oath, upon a naked plaint, without introducing lawful witnesses). The lex mani- 
festa here spoken of, called by Glanville lex apparens, referred to the trial by 
ordeal, or by that of the duel, which being considered asjudicia Dei, (judgments 
of God), were supposed to bring to light that which was hidden. Ponere ad jura- 
menium, was the putting a man to purge himself by compurgators in a criminal 
suit, or by seciatores in a civil suit. From this statute we may gather that no free 
man was to be put to any of these trials, unless the plaintifl’ corroborated his loquela, 
plaint or declaration, by credible witnesses. (1) 

XX.—Writ de Odis et Mia. 

A provision against false imprisonment, or imprisonment on false charges, was 
made in chapter 26, in confirmation of the common law, appointing the writ de 
inquisitione, (of inquiry), otherwise called breve de odio et alia, (writ of haired 
and malice), or breve bono et malo, (of good and evil), to be given gratis. This 
writ, which in those days was a great security for personal libert}', lay for any one 
committed to prison on a charge of homicide, who otherwise could not be bailed. 
It was directed to the sheriff, commanding him to make inquisition by the oaths 
of lawful men, whether the accused party was rettatus odio et atia. c. i. charged 
through hatred or malice; and‘in case it was foimd that he committed tlie deed se 
defendendo vel per infortunium, in self-defence or by mischance, then a writ of 
iradas in ballium, (deliver to bail), might issue, commanding the sheriff, if the 
prisoner could find twelve good and lawful men of the county to be mainprise for 
him, he should deliver him into the hands of the 3ureties.(2) 

XXL — .Amercements. 

The practice of the courts in regard to the misericordia or amercement, was de ’ 
fined and limited by chap. H, which ordained that no freeman should be amerced, 
hut according to the measure of his offence, saving, in the language of Glanville, 
his contenementum, countenance, or necessary support; as for a merchant, his 
merchandise, or for a husbandman, bis weinage, that is as much as to say, his 
carts and implements of husbandry. Moreover, no amercement was to be assessed 
but by the oaths of honest and lawful men in the vicinage. Upon this statute was 
grounded the writ afterwards called de moderaid misericordia, (of moderate 
mmercement).(3). 
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XXI1, — Coroner. 

Coronor, in tlic Latin of Iho middlo ages coronator, from corona, the crown, was 
so called because lie took cognizance only of pleas of the crown, and was the 
principal conservator of the peace. If any credit is due to the Mirror, his oflice 
was of great antiquity, having been established by the Saxon kings; but it is most 
probable that such olfices were established soon after the Conquest. They are 
first mentioned by name in this charter, although allusion is made to the office in 
the Capitula of Henry II., and in those given in the reign of Richard I. to the jus¬ 
tices in eyre; wherein they were commissioned to choose three knights and one 
clerk in every county, to be cusiodcsplacilorum corona, (keepers of .the pleas of 
the crown). The office of the coroner was then, as it is now, to make inquisition, 
when any man came to a violent or untimely death, super visum corporis, (upon 
view of the body), and to take indictments thereon; also to inquire concerning 
treasure trove, and to take appeals de raptu virginum, depace etplagis, (of rape, 
of breach of the peace, and assault and battery). 

, XXIII.— Constables. 

Of the constable, a high officer of the crown, mention has already been made; 
but the constable here referred to was a judicial officer, who acted as a warden or 
keeper, as appears from chap. 19 of this charter, and other records, as the consta¬ 
ble of the castle of Dover, or of the Cimjue Ports, which was the same as the 
warden of the castle and Cinque Ports. 

XXIV.—Bailiff. 

Bailiff, from the French baillif, was, properly speaking, any officer or minister 
who acted in the name and for another, so called, because a commission was 
bailed or delivered to him. The name was introduced at the Conquest, like the 
former word constable, and has been commonly applied to inferior officers, although 
the sheriff calls his county a bailiwick. For the most part, the bailiff was, and is, 
bailiff either of a hundred, a liberty, or a manor, &,c., and as such may act for 
another in the place of his employer. 

To this charter are added the usual words, hiis iestibus, (in the presence of 
these witnessess), with a list of the greatest names in the kingdom, among the lords 
spiritual and temporal. This conclusion of the king’s grants, with the words hiis 
iestibus, was continued until the reign of Richard II. when it was laid aside in all 
cases, except in patents of creation. Since that time they have concluded with 
the words teste me ipso, or in ciijus rei testimonium has liiteras nostras fieri feci- 
mus patentee, teste me ipso, (witness ourself, or, in witness whereof, we have 
caused these letters patent to be made; Witness ourself). The ancient deeds of 
subjects retained this form until the reign of Henry VIII.(l) 


(1) Mir. c. 1, S 3; VVilk. Leg. Anglo-Sas. 346, et seq.; Bract. 50. 
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SECTION II.—BILL OF RIGHTS. 


T. Suspending of Laws. II. Levying Money. III. Peliiioning the King. 

IF. Standing Jlrmy. V. Keeping of Firms. VI. Freedom of Eleclions. 

VII. Freedom of Speech in Parliament. VIII. Excessive Bail Prohibited. 

IX. Impeachment of Jurors. X. Grants and Promises. 

The circumslanccs under vvhicli William and Mary ascended the throne gave 
rise to the Bill of Rights, which seems to be a continuation of Magna Charta, of 
which the leading articles are here givcn.(l) 

I.—Suspending of Laws. 

Art. 1—The pretended power of suspending or executing laws by regal autho¬ 
rity, without the consent of parliament, is illegal. 

II—Levying Money, 

Art. 4'—The levying money for or to the use of the crown, by pretence of pre¬ 
rogative, without grant of parliament, or for longer time, or in any other manner 
than the same is or shall be granted, is illegal. 

III.—Petitioning the King. 

Art. 5—It is the right of the subject to petition the king, and all commitments 
and prosecutions for such petitioning are illegal. 

IV. —Standing Jlrmy. 

Art. 6—The raising or keeping a standing army within the kingdom in time of 
peace, unless it be with the consent of parliament, is against law. 

V. —Keeping of Arms. 

Art. 7—The subjects which are Protestants may have arms for their defence, 
suitable to their condition, and as allowed by law. 

VI.—Freedom of Elections. 

Art. 8—The election of members of parliament is to be free. 

VII.—Freedom of Speech in Parliament. 

Art, 9—Freedom of speech, and debates on proceedings in parliament, are not 
to be impeached or questioned in any court or pkee out of parliament. 


(1) See the History of the Bill of Rights, sanctioned by William and Mary before they 
ascended the throne, as the first of their reign. 
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VIII,—Excessive Bail Prohibiied, 

Arl. 10—Excessive bail ought not to be required, nor excessive fines imposed, 
nor cruel nor unusual punishment indicted. 

IX.—Impeachment of Jurors. 

Art. 11—Jurors ought to bo duly empanneKed and returned, and jurors passing' 
upon men in trials of high treason ought to be freeholders. 

X,—Grants and Promises, 

Art, 12—All grants and promises of fines, and forfeitures of particular persons, 
before conviction, is illegal. 

Having sanctioned this document, framed by the lords and commoners, William 
and Mary received the crown of England and regal dignity. 


SECTION in—LAWS UNDER HENRY III. CONTINUED. 


1, Proceedings in the Eyre. II. Grand Jury, Ill. Petit Jury, IV. Mo- 
litionofthe Ordeal. 


I.—Proceedings in the Eyre. 

Criminal justice was, for the most part, administered in the country by the jus¬ 
tices itinerant; previous to •whose coming, for fifteen days at least, there issued a 
general summons for all persons to attend at a certain time and place. On their 
arrival, the first step was to read the writs for the commission authorizing them to 
act. Then one of the justices, the major, and discretior, (superior in rank and 
discretion), as he is termed by Bracton, propounded the occasion of their coming, 
and informed the whole assembly that the king commanded his liege subjects, by 
their faith, and as they valued their own property, to render all possible assistance 
in suppressing burglaries, robberies, and every sort of crime. After which, they 
took aside some of the leading men of the county, called by Bracton, busones, i. e. 
probably, barones comiiaius, (barons of the county), to whom they explained 
more fully the provisions made by the king and council, for the preservation of 
peace, and enjoined on them, in a more especial manner, to lend their aid, by 
causing all outlaws, murderers, robbers, and suspected persons, that came in then- 
way, to bo arrested, and delivered, over to the officers of justice; thus giving them, 
as it were, a commission, to act as justices of the peace, although such magis¬ 
trates were not regularly instituted until some time after.(l) 


(1) Bract 115. 
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II, — Grand Jury, 

The hallillh and sergeants were then sworn in open court, to choose four liiiiglits 
out of every hundred, wlio were, upon their oath, to choose twelve otliers, and if 
not knights, twelve liberi cl legates homines, (free and lawful men), who were 
neither nppellors nor appealed, nor suspected of any crime. The names of those 
twelve were to he inserted in a schednlc, to be delivered to the justices. Then 
one of the twelve of each hundred took the following oath: “ Hear this, ye justices, 
I will speak the truth of that vvliich you shall command me, on the part of onr 
lord the king; nor will I, for any thing, omit so to do, so help me God, and these 
Holy Gospels.” After which, every one took the oath for himself severally, in 
this manner: “The oath which John here has taken, I will keep on my part, so 
help mo God, and these Holy Gospels.” When the swearing was concluded, the 
capitula ilincris, hcforc-mcntioncd, were read over to them, and they were 
informed that they were to he ready with their verdict on a certain day.(l) 

III. —Petit Jury. 

In this case they peiformed the office of the grand jury, hut as the ordeal was 
now gone out of use, and cases frequently occurred where the duel, for various 
reasons, could not he resorted to, they were called upon, under the direction of 
the judge, to determine the guilt or innocence of the party accused. The latter 
was then informed, that if ho had suspicion of the jurors, he might have them re¬ 
moved ; after which, being severally sworn, the judge proceeded to charge them 
in this manner: “This man here present is charged with homicide (or any other 
crime), and defends the death, and puts himself therefore upon your word, de bom 
ct malo, (for good and evil); and therefore we charge you, by the faith you owe 
to God, and the oath you have taken, to malce known to him the irath thereof; 
nor do you fail, through fear, love or hatred, but having God above before your 
eyes, do you declare, whether he is guilty of that with which he is charged, or not 
guilty; and do not bring any mischief upon him if he is innoccnt.(2) 

According to their verdict, the party indicted was, for the most part, cithei' 
acquitted or condemned; but if the justices had reason to suspect, that either 
through fear, love, or hatred, they concealed the truth, or that they were misled in 
the information they had received; in all such cases the justices used to examine 
the jurors verj’ closely, in order to detect such irregularities.(3) 

IV.—Abolition of the Ordeal. 

The ordeal, and the Saxon mode of tryitjg the guilt or innocence of persons, 
was at length abolished in this reign. 


(1) Bract. 116, 


(2; Ibid, 143. 


(3) Ibid, 137. 
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SECTION IV.—LAWS UNDER EDWARD I,, A. D. 1272 TO 1307, 


I. Introduction. H. List of the Statutes. III. Law of Entail. IV. Es¬ 
tates in Tail. V. Ecclesiastical Property Protected. VI. Warranty. 
VII. Fines. VIII. Mministration of Justice. IX. Judicature in Coun¬ 
cil and in Parliament. X. Justices of .Assize and JTisi Prius. XI. Jus¬ 
tices of Oyer and Terminer. XII. Justices of Gaol Delivery, XIII- 
Ecclesiastical Jurisdiction. XIV. Benefit of Clergy. XV. Writ of 
Dower. 

I. — Introduction. 

Edward I. has been frequently styled the English Justinian, on account of tlic 
great improvements which he made in English jurisprudence. Sir William Herle, 
chief justice of the court of common pleas, said of this prince, “ Fuit le pluis sage 
Roy que iinques fuit”—(he was the wisest king that ever existed). Sir Matthew 
Hale was of opinion, that the whole scheme of English law, such as it now is, 
may, date its existence from this king’s reign.(l) 

II.—List of the Statutes. 

As the alterations in the law were principally made by parliamentary enact¬ 
ment, they will be the best explained by considering the statutes which were 
passed in his reign; first giving a list of them in chronological order, and then 
treating of their contents. 

The statute of Westminster, which was the first public act of this king, was 
passed in the third year of his reign, and received the name of Westm. I. to dis¬ 
tinguish it from other statutes of the same name. In the next year, three statutes 
were passed, namely, the Statutum de Extenta Manebii ; De officio Coronaioris; 
and De Bigamis. In the sixth year was passed the Statute de Beligiosis, or the 
statute of Mortmain, and a statute prohibiting going armed to parliament. In the 
tenth year the Statute of Ruthland ; in the eleventh year the Statutum de J/Ierca- 
toribus, or the Statute of Acton Burnell; and in the twelfth year, the Statutum 
Wallice. 

In the thirteenth year were passed six statutes, namely, the Statute of West¬ 
minster, called Westm. 2; the Statute of Winton, or Winchester; the Statute of 
Merchants; the Statute of Circumspecteagatis; the Statutum CivitatisLondini, 
regulating the policy of the city of London; and the Forma Concessionis et Con- 
firmationis et Exemplificationis Chartarum. 

The Statutum Exmix was passed in the fourteenth year; the Ordinatio pro 
Statu Hibernia, in the seventeenth year; and in the eighteenth year, five statutes. 


(1) Co. 2 Inst. 156; Hale’s Hist. Com. Law, c. 7. 
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namely, tlio Stat. Quia Emptores, or Westni. 3 ; Uic Slalut. dc Judaismo; two 
6ta«uto3, named Quo Warranto; and the Statute of Modus Icvandi Fines. In 
the twentieth year six statutes, namely, the Statute of Vouchers; the Statute of 
Waste ; the Statute deEefensione Juris', tlie Statute dcMonela, and the JlrticuK 
de Moneta. In the twenty-first year, tlie Statute dc its quiponendi sunt in jlssi- 
sis, and the Statute dc Malefactoribus in Parcis. In tlic twenty-fourth, tlie Writ 
of Consultation. In the twenty-fifth year, the Statute Confirmationis Chartarum, 
and the Senteniia Domini P. .irchiepiscopi super Prmmissis. In the twenty- 
seventh, the Statute de Finibus levatis, the Ordinatio de Libertatibus perquirendis, 
and the Statute de falsa Moneta. In the twenty-eighth year, the Statute of Wards 
and Reliefs, the Statute of Persons appealed, and the Statute Articuli super Char- 
tas. In the twenty-ninth year, the Statute .dmoveas manum. In the thirty-third 
year, six statutes, namely, the Statute de Proteciionibus; the Statute of the Defi¬ 
nition of Conspirators; the Statute of Champerty; the ordination of Inquests; the 
Ordinatio Forests ; and the Statute for measuring of Lands. 

In the thirty-fourth year were passed five statutes, namely, the Statute dc Con- 
Junctione Fcoffaiis; a statute one the Statute of Winchester, the Statute of amor¬ 
tizing Lands; the Statute de Tallagio concedendo, and the Ordinatio Forestce. 
In the thirty-fifth year, were the Statute de Asporlaiis Rcligiosorum, and the Sta¬ 
tute JVe Rector prosternet Jirbo/res in Camelerio. 

III.—Law of Entail. 

The most important statutes which affected private rights, were those which 
imposed restrictions on the alienation of land. The first of these was the cele¬ 
brated provision of the stat. Westm. 2, de Donis conditionalibus, (concerning 
•ronditional grants), which required that the will of the donor, according to the 
form of the deed of gift, manifestly expressed, was to be observed; so that they 
to whom the land was given under certain conditions, were to have no power to 
alien it, but it was remanere, to remain ; or, as it is now termed, to descend to their 
issue after their death, or to revert to the doner or his heir, in failure ofissue.(l) 

JV.—Estates in Tail. 

The estate created by this statute, being but a limited one, was called feudum 
talliatum, or an estate in fee-tail, from the French tailler, to cut; because this 
estate was, as it were, cut out of the whole. 

• V.—Ecclesiastical Property Protected. 

To prevent the alienation of by abbots, friars, &c., of lands, granted to religious 
houses, it was enacted, that lands so alienated were, if they had been granted by 
the king, to be taken into the king’s hands, and the purchaser to lose his purchase 
money. If granted by a common person, he Avas to have a writ called contra 
formam collationis.Ql) 
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Carrying ccclcaigstical properly out of the kingdom was proliibitcd by ilie slalute 
dc Jlsportatis Religiosorum, under pain of Ijcing punished grievously for suclt 
contempt of the king’s injunction. Tliis law was made to prevent tlio evil prac¬ 
tice of the governors of religious houses levying tilliages and impositions on such 
houses, in order to send the amount to Romo. It was levelled against religious 
persons who were aliens, and laid the foundation of all the subsequent statutes of 
praimnnire, as they were afterwards called,(J) 

Trees planted in a churchyard were, by the statute JV'c i?cx7or proslcrnd 
.Irborcs, declared sacred properly, which the rector was to preserve as such 
untouched.(2) 

VI .— Warranty. 

As the elfect of warranty w.as to bar the heir from ever claiming land against 
the deed of his own ancestor, it was found necessary, by a particular enactment 
in the statute of Gloucester, to protect the interest of the heir in regard to the inhe¬ 
ritance of his mother; so that, in case of alienation with wai'ranty, by a person 
holding per legem Jlnglice, (by the curtesy), the heir was not to be barred by the 
warranty from demanding and recovering, by a writ of mart d’anaslor, the land 
of the seisin of his mother. In like manner, the heir,was protected from the 
alienation of his father’s property by his mother.(5) 

VII, — Fines. 

Fine.s, or final concords, which are supposed to have been real suits, as before 
observed, were now become a mode of conveyance; preserving, at the same time, 
all the forms of a real suit. From the statute. Modus levandi Fines, we learn the 
mode of levying fines, which was as follows:—When the original was delivered 
in the presence of the parties, a counter or sergeant was to say, “ Sir Justice, 
Conge d’aceorder,” (liberty to accord), that was praying the licentia concordandi, 
on which a fine was due to the king. Then the justice inquired, “ Que donera ?” 
(to whom will he grant). “ Sire Robert,” was the reply, naming one of the par¬ 
ties. When they had agreed upon the sum to be paid to the king, then the justice 
was to say, “ Criez la peez^^ that is, rehearse the concord, upon which the ser¬ 
geant said, “ The peace, with your leave is such, that William, and Alice his 
wife, who are here present, do acknowledge the manor of B, with its appurtenan¬ 
ces contained in the writ, to be the right of Robert, come cell’ que il ad de lour 
done, as that which he hath of their gift, to have and to hold to him and his heirs 
of William, and the heirs of Alice, as in demesnes, rents, seigniories, courts, pleas, 
&c.(l) 

No fine was to be levied without an original writ, returnable before four justices 
on the bench, or elsewhere, and in the presence of the parties, who were to be of 
full age, of sound memory, and out of prison. If a/eme covert (married woman) 


(1) Stat. of Carlisle de Asportat. Religiosorum, 35 Ed. I. at. 1; Co. Inst. 129,1. 

(2) Stat. No Rector prosternet Arborcs. 

(3) Slat. Gloucester, 6 Ed. I. e. 3. 

(•1) Ante, p. 94; Stat. Modus levondi Finos, 18 Ed. I. st. 4. 
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was one of the parlies, slie was first to be confosscil of the justices, and if slic as¬ 
sented not to the fine, it was not to bo levied. The reason of such a solepinity 
was, because in tlie language of the statute itself, a fine is so liigli a bar, of such 
great force, and of so binding a nature, that it concludes not only parties and 
privies, and their heirs, but also all other people in the world. By this statute is 
regulated the modern practice of levying fines, by way of conveying lands and 
tenements. 

Attempts having been made in the preceding reign to invalidate fines, and to 
render them a less valuable security, the statutes r/e Finilus levails (of levying 
fines) was passed, to put a stop to this practice. Exceptions to fines were not to 
be acknowledged in the courts; and the notes of all fines were henceforth to bo 
openly and solemnly in the king’s court, on certain days of the week, at the dis¬ 
cretion ofthe justices.(l) 

VIII.—Jldminisiraiion of Justice. 

The administration of justice engaged the attention of this king as much as any 
other subject, in regard to the .proceedings of courts, the duties of officers, and the 
remedies of civil injuries. 

IX.—Judicature in Council and in Parliament. 

It appears from a cotemporary writer, that the king administered justice, not 
only in his own council, but also in parliament, which was erected into a court of 
judicature ; besides which, this king had a court coram auditorihus spedaliier d 
latere regis destinatis —(before commissioners specially delegated for that purpose 
from near his person)—whose office was not to determine, but to report to the king 
what they had heard, that he might afford a suitable remedy to the parties applying 
for redress. 

For the better ordering of the business of the courts, the justices of the king’s 
bench and common pleas were directed by the statute Westm. 1 to decide all pleas 
that stood for determination at one day, before a new matter was arraigned, or any 
new plea entertained. The regular return of writs was directed by the statute 
Westm. 2, in consequence of an evil practice having sprung up, of receiving writs 
after the regular day of return, and in the absence of the parties, whereby they 
lost their lands by default. 

X.—Justices of Assize and J/'isi Prius. 

The institution of justices of Assize and Nisi Prius, commenced by Magna 
Charta, was now so far perfected, that its establishment is usually dated from this 
reign. The statute of Westm. 2, since distinguished by the appellation of the sta¬ 
tute of Nisi Prius, ordained, that two justices sworn should be assigned, before 
whom, and no others, should be taken all assizes and novel disseisin, mort d’ances- 
ior, and attaints; and that these justices were to associate to themselves one or 


(1) Stat. de Finibius Icvatis, 27 Ed. I. 
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two of the discreelest knights of the country into wliich they came. The assizes 
were to be taken three times in the year, instead of once, as licrctoforc was tiio 
practicc.(l) 

XL—Justices of Oyer, and Terminer. 

Resides the institutions of justices of Assize and Nisi Pricus, we also read now, 
for tlie first time, of justices ad audiendum et termmandum, (to liear and deter¬ 
mine) that is, of oyer ct terminer, as it was afterwards called. 

XII,—Justices of Gaol Delivery. 

As further improvement on the judicial proceedings of these, and justices of 
assize were constituted justices of gaol delivery, so that prisoners might have a 
speedy trial, and not be detained in prison longer than was needful.(2) 

XIII.—Ecclesiastical Jurisdiction. 

The bounds of ecclesiastical jurisdiction, which had been hitherto a subject of 
contest, were defined by the statute Circumspecte agatis, in conformity with the 
regulations and practices of former reigns. Also the matter of prohibitions, regu¬ 
lated by the statute of the Writ of Consultation. 

XIV. —Benefit of Clergy. 

There was one privilege which the church Jiad long enjoyed, under the name of 
ihQ privilegium clericale, or benefit of clergy; whereby they were so far exempted 
from the secular jurisdiction, that if a clerk was arrested for homicide, or any other 
crime, he was delivered, on demand, to the ordinary, witliout making any inquisi¬ 
tion, that he,might be dealt with according to the laws of the church. But this 
privilege appears to have been abused, and clerical ofienders were dealt with more 
leniently than was consistent with the ends of justice: wherefore the king enjoined 
the prelates, upon the faith they owed him, that those who had been indicted of 
such offences, by good and lawful men should in no wise be delivered without due 
purgation, so that the king might have no need to provide otherwise. As a conse¬ 
quence of this statute, it should seem that clerks were not delivered to the ordinary, 
as they had been heretofore, until inquisition had been made; and if the accused 
was found innocent, he was to be discharged; but if guilty, his lands and goods 
were forfeited to the king, and his body given, upon demand, to the ordinary, who 
was to answer for any misconduct in this matter.(3) 

XV. —Writ of Dower. 

A writ of dower was given by the statute Westm. 2, c. 4, in favour of a widow, 
where it was objected to her that her husband lost the land by judgment. If, on 
inquiry, it was found that he lost by default, and that he had a right to the land, 
then the widow might recover her dower. 


(1) Slat. West. 2,13 Ed. I. c. 30. 

(2) Siat. 27 Ed. I. st. 1, c. 3. 

(3) Bract. 123; Stat. West, I. c. 2. UiU 
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SECTION V.—STATUTE LAW UNDER EDWARD IL, A.D. 1307, 1327. 


I. Statute de Militibus. II. Statute de Prei'ogativa Regis. III. Wreck. 

IV. Treasure-trove. V. Decisions of Courts. VI. Descents. VII. 

JTew Writs. VIII. diction of Debt. IX. Actions of Covenant. X. 

Action of Trespass. XI. Records. XII. Year Books. 

Notwithstanding the troubles of this reign, Edward II. was not unmindful of 
the subject which had so much engaged the attention of his father. Of this wo 
have memorials, not only in the statutes which were passed, but also in the reports 
of judicial proceedings, and the decision of courts. 

I.—Statute de Militibus. 

The first public act of this reign is said to have been a writ granted by the king 
in parliament, which being entered, by his direction, on the record, acquired the 
force of a law, and is now placed among the statutes, under the title of the Statu- 
de Militibus, (statute concerning knights), the object of which was to abate that 
part of the feudal system which required every one possessed of u feudum Militare 
(knight’s fee) that he should suscipere arma, that is, take upon him the order of 
knighthood. In the second year of this king was pasL,ed an act for enforcing the 
statute Art. sup. Chaiias, and in the year following, another, entitled Literce Pa- 
tentes, &c., in order to enforce the observance of the statute De Asportatis Reli- 
giosorum, passed in the last reign. In the ninth was passed the famous statute of 
Lincoln, called the Stat. Articuli Cleri, the object of which was to adjust the 
long-disputed claims of ecclesiastical jurisdiction. In the reign of Henry IH., 
Boniface, younger sounger son of Thomas, earl of Savoy, archbishop of Canterbury, 
and uncle to Queen Eleanor, aimed at enlarging the boundaries of ecclesiastical 
jurisdiction, and made several canons and constitutions, which tended to encroach 
on matters belonging to the common law, as the trial of the limits and bounds of 
parishes, the right of patronage, trial of right of tithes by indicavit, and other things 
of a similar nature.(l) 


II.—Statute de Prerogativa. 

Of the three statutes passed in the 17th year of this king, that entitled Preeroga- 
tiva Regis, is the most important. Prajrogativa, frompree before or first, androgo, 
to ask, was applied by the Romans to such tribes as were first asked, that is, their 
votes taken in the choice of consuls, whence it came to signify generally pre-emi¬ 
nence or superior authority* 


(1) Stat. 2 Ed. II.; Stat. 9 Ed. II. J Co. 2 Inst. 
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Ill, — Wreck, 

The ancient prerogative of wreck was now confirmed by tliis statute. Wrcclc, 
in the Saxon wraec, is like Englisii rack and break, derived from llie Gieek 
rcgnumi, in Latin frango, and signifies a vessel tossed on tlie shore in a lirokcn 
and shattered condition; but, in a legal sense,the right to tlie vessel and the goods 
therein contained.(l) 


IV. — Treasurc-irove. 

Treasure-trove, thesaurus inventus, from the Trench trouver, to find, was, at 
one time, a no considerable source of the king’s revenue. Under treasure-trove 
was comprehended money or coin, gold, silver, plate or bullion, which was hidden 
in the earth, or any other private place, which Bracton, in the language of the 
civil law, calls “vetus depositio pecunim”—(an ancient concealment of money). 
If the owner were not known, this belonged to the king, but if he were discovered, 
he might lay claim to it; and if the thing were found in the sea or upon the earth, 
it appears that it belonged to the owner. By a law of Edward the Confessor, the¬ 
saurus inventus belonged to the king, unless it was found in church lands, when 
the whole of the gold and half the silver belonged to the king, and half to the 
church.(2) 


V.—Decisions of Courts. 

The common law had necessarily undergone some alterations and modifications^ 
not only from the statutes passed in the two preceding reigns, but also from the 
decisions of courts, where every point of law was more nicely defined and clearly 
elucidated than formerly. 


VI. — Descents. 

The law of descents had undergone some alteration or modification since the 
lime of Glanville. Tlie doctrine of primogeniture, which was then established in 
knight’s service, was afterwards extended to other tenures. Bracton lays it down 
as a general rule in law, that “jus descendit ad promigenitum.” It was also tlien 
held, as it has been ever since, that all descendants in infinitum, (to an indefinite 
extent), from any person who would have been heir, if living, were it to inherit 
jure representationis, (by right of representation). Thus the eldest son dying in 
the lifetime of his father, and leaving issue, that issue was to be preferred in inhe¬ 
riting to the grandfather, before any younger brother of the father; which settled 
the doubt that existed in Glanville’s time, respecting the law of succession in this 
particular.(3) 

Males were preferred to females so strictly, that by a rule of law the right should 
never come to' a woman so long as there was a male, or one descended from a 
male, whether from the same father or not. 


(1) Stat. PracroK. c. 11. ( 2 ) Bract. 120 ; LL. Edw. Conf. c. 14. 

(3) Bract. 64, Jlceves’ Hist. Law, i. 310; Bract. 65, a.; Ante, p.89. 
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VIL—Jfew Writs. 

Among the writs of contra for mam feoffamcnti grounded upon 'the statute of 
JVTarlebridgo, chap. ix. was one not mentioned before this reign, called a monsiravitj 
and in aftertimes more frequently monsiraverunt. This writ, also, lay at common 
law for tenants in ancient demesne, who had been burdened with more services 
than were originally in the tenure. Questions of this sort were generally deter¬ 
mined by application to doomsday-book in the Exchequer. 

There are several other actions, now mentioned for the first time, which were 
grounded on the statutes of the two preceding reigns: as the writ de contributione, 
on the statute of Marlebridge, to compel coparceners to aid the eldest sitter in per¬ 
forming the services ; also the writ of office called diem clausit extremum^ 

' grounded on the same statute, chap. xvi. for taking into the king’s hands the lands 
of one who died seized in capite; a writ of entry for the reversioner, founded on 
the statute Wesim. 2, c. 3 ; a writ contra formam collationis, on statute Westm. 
'2, c. 4>1 5 and the writ in consa .provisa, grounded on the statute of Gloucester, 
chap, vii.(l) 

VIII.—.action of Debt. 

An action of debt, which, in the reign of Henry II., lay for the recoveiy of 
money or chattels, had now acquired sufficient imjrortance to be nicely considered 
in the courts. In the preceding reign it was split into two, namely, a writ of debet 
for the recovery of money, and a writ of deiinet for the recovery of chattels, which 
distinction was now regularly observed. A writ of debet was usually grounded on 
a deed of obligation to pay money, which, for the most part, was a writing sealed; 
but sometimes, according to the ancient usage, it was grounded upon a mere bar¬ 
gain of buying and selling. In the first case, the plaintiff would state his demand, 
and produce a deed testifying the transaction. The common plea to a deed, was 
siient le fait, that it is not the defendant’s deed; sometimes diem age, that is, not 
.of age when the deed was made. A plea was held to be good to say that it was 
.made in Berwick, because the place was out of the jurisdiction of the court. The 
same objection held good against a deed made at Chester and Durham. If the 
■ transaction passed without writing, then the plaintiff after slating his demand, 
would offer to produce his secta, according to the old usage.(2) 

Actions of detinue, were most usually brought for deeds and charters, which, 
when a feoffment of lands rvas made, were frequently deposited in the hands of a 
•third person ; and sometimes were demanded in an action of detainer, whereby 
the merits of the detainer were brought under discussion. By an act of detinue, 
were also tried the merits of the question respecting the rationabilispars, (reasona- 
•ble portion), but the decisions of the courts were invariably against such claim.(3) 
IX,—Mions of Covenant. 

The writ de conventione, or an action of covenant, which is mentioned by Brac- 
<on, lay sometimes for the*recovery of moveables and immovables, for the most part 


O) Mayna. 67. 91, &c. 

(2) Flct. 138. Majn. 589; Reeves'' Hist. ii. 330; Mayn, 24. 
’ (3) Reeves* Hist. ii. 332. 

U 
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for land or for soino profit, or casually issuing out of land, as for not doing liomagc 
and servioss, and the like. A writ of annuity was most frequent between ecclesi¬ 
astics, in which cases it was no uncommon plea to allege, that it was a matter of a 
spiritual nature, but this plea was always overruled.(1) 

X.—Jlciion oj Trespass. 

Trespass, in Latin iransgressio, signified literally the unlawful passing of any 
bounds, whence it came to be used in the sense of any injury done with force^ 
either to the person or the properly of another. In the reign of Henry HI. actions 
of trespass appear to have been but little in use; civil injuries being, for the most 
part, determinable by the assize, and, personal injuries prosecuted as criminal of¬ 
fences, by appeal or indictment. Trespasses ate reckoned by Bracton among the 
placUa coronm, (pleas of the crown), particularly in cases of unlawfully distrain¬ 
ing ; and he held that the writ quare vi et armis, (for that ho entered ^vith force 
and arms), a man entering land, was bad, because it brought the mode of trespass 
into question, rather than the trespass itself, although there were, in his time, tres¬ 
passes respecting land, which were determined by the assize, or more frequently- 
by the jurata; as if any one made use of another’s land against the will of the 
owner, or appropriated any thing to himself which was common. In the next 
reign, actions oftrespass became very frequent, in cases when the assize had been 
heretofore resorted to; as, for breaking and entering houses and lands, beating down 
a mound, cutting trees, and the like; in which cases it was held to be a good plea, 
if the defendant said it was his own freehold, so that titles to land might in this 
manner be tried.(2) 

XI. — Records. 

As to the records, it is a remarkable circumstance, that notwithstanding the 
inability of that prince, and the troubles of the limes, he was the first to make 
provision for their better custody. In'the 14.th year of his reign, he, by writ of 
privy seal directed to the treasurer, barons, and chambers, of the Exchequer, com¬ 
manded them forthwith to employ proper persons to superintend, methodise, and 
digest, all the rolls, books, and other writings, of the times of his progenitors, kings 
of England, then remaining in the treasuries of his Exchequer, and in the Tower 
of London ; all which, as it is there stated, were not disposed, in such manner as 
they ought to be, for the end of the public goood. 

In his I6th year, he gave similar directions respecting the bulls, charters, and 
other muniments, touching his state and liberties within England, Ireland, Wales, 
Scotland, and Ponthieu ; and a few months after he appointed Robert de Hoton, 
and Thomas de Sjbthorp, to examine and methodise all such charters, writings, 
and other national muniments, as at that time, were deposited in the castle of 
Pontefract, Tuttebury, and Tunbridge, also such as had been newly brought into 
the Tower of London, and all those which where kept in the house of the Black- 
Friars preachers. 
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XI1 .—Year Books. 

Tt) Edward II. wo aro also indebted for tlio commencement of the judicial re¬ 
ports, whicli have since acquired so much importance in the study of llic law, 
Wc have, from tlio beginning of this king’s reign, year-books, or books of the years 
and terms, containing the reports of adjudged cases, which were so called, because 
they were puljlishcd annually, from the notes of certain persons, who were stipened 
by the crown for this employment. By comparing these reports, as given in May¬ 
nard’s year-books, temp. Ed. II. with those of modern times, it will appear, that 
although they were much more concise, yet tlicy are often much more pointed anil 
argumentative, than those of the present day,(l) 


SECTION VI.—STATUTE LAW UNDER EDWARD III., A.D. 1327, 137T 
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(1) Bridgeman’s Leg. Bibl. 
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At lliia period, the English jurisprudence was fast approaching to the form 
which it has since assumed, it is most convenient to take a general review of some 
things, which, in order not to destroy the thread of the narrative too rnucii, have 
not hitherto been touched upon. The first of these points is, what regards the 
constitution, whicli, by the use of parliamentary power, and ilie alterations in the 
j urisdiction of courts, and other circumstances, had undergone some clianges. 

I. — King’s Councils. 

The king had different councils, by whose advice and assistance he governed! 
the realm. The 6rst was that which consisted of his own immediate counsellors,, 
as the treasurer, chancellor, justices, barons, and such other persons, learned in 
the laws and judicial matters, as he thought proper to call to himself.(l) 

II. —Privy Council, 

This was called the Magnum privatum Concilium Regis, also Concilium Regis 
privatum, Concilium continuum, and Concilium sccretum Regis —(the king’s- 
great privy council—the king’s privy council—perpetual council, and the king’s- 
secret council)—and in aftertimes, the council board and the privy council. With 
these counsellors the king sat at pleasure; their number was also at the king’s 
pleasure ; but at this time they were about twelve. 

III.—Magnum Concilium Regis. 

There was also another council, called Magnum Concilium Regis —(tlie king’s 
great council)—which appears to have consisted of the peers of the realm, or as 
many of the barons as the king thought proper to consult occasionally, of which 
there are several examples in the course of this reign. To this might be added a 
third council, who were sworn to give advice to the king, namely, his judges and 
law officers, whom he consulted in all judicial matters. These councils of the 
king used to sit in different chamhers that were about the palace, sometimes en la 
chambre blanche, or en la chambrepeincte^{\o. the white chamber or in the painted 
chamber)—and sometimes, as is said, en la chambre des etoiles, or the star cham¬ 
ber, as this council was afterwards called; whence we learn, from tlie parliament 
rolls, that the returns of some writs in this reign were said to be either coram nobis, 
or coram nobis in camera, or coram nobis in (before ourself, or before 

ourself in our chamber, or before ourself in chancery). At the same period these 
chambers existed in France.(2) 

IV.—Motional Councils. 

The fourth kind of councils were the national councils, which being essentially 
different from all the rest, are entitled to particular notice. 

National councils are of such remote antiquity, that we 6nd them existing 
among the ancient Germans: “De minoribus rebus,” says Tacitus,“principes 


(t) Co. Inst. 110. See Crabb’a Hist, Eng. Law, c. 15. 

(2)Dugd. Sommons to Po i. p. 139 el scq.j Co. Inst. ubi. supra; Co. 4 Inst. 60; Reeves’ 
Hist, ii .4 ii. 415. 
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vonsultaiit, do majoribus omnea'’—(the chicfa consulted concerning minor aflhiru, 
but the whole popuinco concerning more important ones)—vestiges of which nrc, 
under various modifications and forms, to be met with in the diets of Poland, Ger¬ 
many, and Sweden, and the assembly of tho states formerly in France, having 
been brought into Europe by tho northern tribes, who, on tho decline of tho empire^ 
established themselves in difleront countries. Among those rude people such 
assemblies were only irregular meetings, brought together on tlic exigency of the 
occasion, to determine, for the most part, questions of peace or war. Their deci¬ 
sions were made by acclamations, and immediately followed by action, &c. As 
civilization advanced, and questions of civil polity became more numerous and 
complicated, such assemblies assumed a form and order suited to the temper and 
circumstances of different nations. In England they have retained more of their 
■original popular character than in any other.(l) 

V.—Jfames of Hie J^ational Councils. 

The national councils of the Saxons were called, for the most part, synoih, or 
michel-synoih, the great synod, because tliey were of a religious character; fre¬ 
quently michel-gmoth, the great assembly, and frequently the witenagemoth, that 
is, the assembly of the wise men. They were designated, after the conquest, by 
the Latin names of “ commune concilium regni, magnum concilium regis, curia 
magna, conventus magnatupn vel procerum, assisa generalis, communitas regni 
Angliffi, et parliamentum”—(the common council of the realm, the king’s great 
council, the great court, the assemblage of the great men or peers, the general • 
assize, the commonwealth of the realm of England, and parliament)—the name' 
finally adopted, from the French purler, to speak, because it was a deliberative 
assembly.(2) 

VI. — Parliament. 

Lord Coke supposes this word to be composed of the word purler la ment, tO' 
speak one’s mind; but Mr. Barrington observes, “ Lord Coke’s etymology of the 
word parliament, from speaking one’s mind, has been long exploded. If one" 
might presume,” he adds, “ to substitute another in its room, after so many guesses, 
by others, I should suppose it was a compound of the two Celtic words parley 
and ment, or mend. Both these arc to be found in Bullet’s Celtic Dictionary,, 
published at Besan§on, in 1754), 3 vols. folio. He renders parley, by the French 
infinitive parler, and ment, or mend by the words quantitl, abondance. The word 
parliament, therefore, being resolved into its constituent syllables, may not impro¬ 
perly be said to signify what our Indians of North America call a great Talk.”(3) 

VII.—Constitution of Parliament. 

The constitution of parliaments has been subject to several changes since their 
first commencement in England. Among the Saxons the king elected whom he 


(1) De Mor. Germ. c. 11; I Comm. 147. 

(2) Chron. Sax. paaBim-; Co. 1 Inst. 110 a .; 2 Inst. 156: 4 Inst. 2; 1 Com. 147. 

(3) Barring. Obs. Anc. Stat. 48. 
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wished to compose Ids council, somotimos choosing only tho prelates, when the 
matter of doliheration was purely ecclesiastical, sometimes his thanes or nobles, 
when tho matter was of a political nature, and' sometimes both, when the matter 
was of general interest. Those wore chosen to bo his advisors on account of their 
dignity, rank, or ollico ; besides which, there is also frequent mention of tho wHan, 
or wise men, who from their knowledge and experience, were regularly called to 
Ids councils, and were, probably, for the most part, officers of the crown. Tho 
people are also occasionally alluded to, as taking part in these assemblies. They 
are expressly named in the council held by Ethelwolf, in tho year 855, when a 
tenth was given to the church by tho king, cum haronihus, ihanis ct poj)uld’’—‘ 
(together with tho barons, thanes, and commonality)—so likewise in the laws of 
Edvvard tho Confessor, we find them mentioned in this manner. “ Hoc enim fac¬ 
tum fidt per commune concilium et assensum omnium Episcoporum, Principum, 
Procerum, Comitum ct omnium Sapientuin Seniorum et populorum totius regni”— 
(this was enacted by the common council and assent of all the bishops, peers, and 
all the sages, elders and commonality of the whole realm). Dugdale argues, that 
the commons had a share in the legislature, from the circumstance that several old 
and decayed boroughs send members to parliament, though it cannot be shown 
that those boroughs have been of any reputation since the conquest, much less that 
they have obtained the privilege by the grant of any succeeding king; on the con¬ 
trary, those of ancient demesne do prescribe, in not sending burgesses to parliament, 
which prescription proves that there were some boroughs before the conquest. 
Sir Edward Coke uses the same argument.(l) 

On the introduction of the feudal system by the Conqueror, both tho obligation 
and the right of attendance in parliament became clearly defined. All who held 
lands of the king, per baroniam, were called tenants in capite, or barones, and 
were bound, by their tenure, to attend the king in parliament. 

These barones, or lords of parliament, as they were otherwise called, were dis¬ 
tinguished into spiritual and temporal. The lords spiritual included archbishops, 
bishops, abbots, and priors, who held the king, by barony, and were called by writ 
to parliament. In the time of the Saxons, the bishops and abbots held their lands 
free from all secular service, but being charged by William I. with the same obli¬ 
gations as the laity, they became tenants in capite, and were bound to attend 
the Curia Regis, and aftenvards the parliament. 

Vlll.—Attendance in Parliament. 

Attendance in parliament was indeed, at this period, a thing less sought for by 
the commons than by the kings, who were well pleased to give the people a voice 
in the legislature, as a check upon the domineering temper of the nobility. The 
commons, on the other hand, feeling how little weight they had in the delibera¬ 
tions of the parliament, considered the burden of attendance to be greater than the 
honour.(2) 
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IX.—Frequency of Parliaments. 

As to tho frequency of parliaments it is ilifllciilt to determine precisely wlint was 
the practice among the Saxons. The Mirroi'(l) says, it was ordained by Alfred, 
that there should be a meeting of these councils twice a year, or ofiencr if needful, 
to treat of tlio government of God’s people, liow they should keep themselves from 
sin, should live in quiet and receive right; but it may more reasonably be inferred 
from the records of these times, that tlio Saxon kings assembled councils as often 
as the exigency of tho times required, parllculai'ly when tho defence of the country 
against invaders called for the united efl'orls of all subjects.(2) 

A'.— Manner of Assemhling Parliament. 

The manner of assembling parliaments was, as before observed, by means of 
tho king’s writ or summons. Whenever tho king de aduisamenio condlii sui, that 
is, by the advice of his privy council, resolved to have a parliament, writs of sum¬ 
mons were sent out of Chancery for the purpose of convening this assembly. On 
the introduction of special writs, their style was varied, according to the quality of 
the persons summoned. Before the reign of Edward III. the temporal lords of 
parliament were commanded by the king’s writ to appear in fide et komagio quibus 
nobis tenemini —(upon the faith and homage whereby you are bound to us) ;—but 
in this reign they were sometimes commanded in fide et homagto —(upon faith and 
homage)—and sometimes in fide et A'geanofa—(upon fealty and allegiance)—ac¬ 
cording as they were barons by tenure or otherwise; since that period they have 
been constantly commanded in fide et ligeancia, because, as Lord Coke observes, 
there are no feudal baronies in respect whereof homage is to be done. Ecclesias¬ 
tical barons were commanded by the king’s writ to bo present in fide et dilectione 
quibus nobis tenemini —(upon the fealty and love whereby you are bound to us). 
The writs of tho law officers, who were called to give their assistance in the upper 
house, but had no voice, had the words “iit intersilis nobiscum et cum emteris de 
concilio nostro’’—(that you be present with us and others of our council)—and 
sometimes, “nobiscum super prmmissis tractaturi vcstrumque consilium impensuri” 
—(to treat with us and give your council upon the premises);—but the writ to 
the barons of the Exchequer ran thus, “quod intersitis cum prmlatis, magnatibus 
et proceribus super dictis negotiis tracturi vestrumquo consilium impensuri”—(that 
you be present with the prelates and peers, to treat and give counsel concerning 
the matters aforesaid)—a difference which still continues.(3) 

XL—Sessions of Partiament. 

The sessions of parliaments were for many reasons short, at the early periods 
just referred to, particularly as the public business was despatched without much 
debating. In proportion as the two houses advanced towards independence, the 
proceedings in parliament became more orderly and also more multifarious. For 
some time after the harones minores^ or commons, were summoned to parliament. 


(t) Mir. des Just. c. J, s. 3. 

(2) Spelm. Concil. vol. i.; Chron. Sax. passim. 

(3) Regist. 261 j Co. 4 Inst. 3. 
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'they continued to sit in tho satno house. But tiiis was not uniformly the case, for 
in the reign of Edward I. the representatives of cities and burghs, who wore sum¬ 
moned to the parliament at Shrewsbury, A.D. 1283, appear to have met at the 
village of Acton Burnell, vvliile the rest of the parliament sat at Shrewsbury. It 
should seem, likewise, that in tho same year, there were three parliaments sitting 
at the same time in three different cities, namely, York, Durham, and Northampton, 
-to each of which the king sent commissioners to represent his person, while he 
was engaged in the conquest of Wales. But although sitting in the same place, 
yet these two estates of the realm gradually became more distinct, and, as early as 
the reign of Edward III., their deliberations were carried on apart.(l) 

XII.—Opening of Parliament, 

On the opening of parHament, the king, or those appointed to represent him, 
declared, in the presence of the lords and commons, the purpose of their meeting 
for the redress of matters touching the church, and the affairs of England. If a 
bishoj) was lord chancellor, he took a text in Latin, and discoursed upon it-; but 
when a judge was lord chancellor, he recited the causes of parliament in the form 
of an oration, after which the commons were required, in the king’s name, to 
make choice of their speaker, the king having previously nominated, as in the case 
of a.-conge (P4lire of a bishop, some discreet and learned man whom the commons 
might elect.(2) 

XIII.—Humble alddresS of the Spedicer. 

This being done, the person on whom the choice'ftil used, with greet profession 
of his own inability, to entreat them to fix on some one of greater ability, to-un- 
dertake so.weighty a charge, and after being constrained to take the chair, he then 
prayed leave toidisqualify himself before the king: wherefore, on being presented 
to the king, in the, lord’s house, he used to renew his protestations of inability to 
discharge the officev' Sir John Gust was the last speaker who, in 1761, adopted 
this language of diffidence, since whose time the ceremony of addressing the 
throne by the speaker has been laid aside.(3) 

XIV.—Petitions of the Commons. 

But this tone of modesty and humility was not confined to the speaker of the 
lower house, for it was adopted by the commons in all their proceedings, both 
towards the king and the upper house. Their wishes and suggestions were con¬ 
veyed in the shape of petitions, which usually began with “ Vos poveres commu¬ 
nes prient et supplient”—(your poor commons beg and pray)—and concluded with 
the conjuration “Pour Dieu et en muvre de charitd”—(for God’s sake, as an act 
of charity). To the upper house they looked for guidance and instruction; and 
when any matter of difficulty came before them, they petitioned that certain pre¬ 
lates and barons might be allowed to come to them, and assist them with their 
advice.(4) 


(I) Body’* Convocttt. p. 153. 

<2; Co. 4 Inst. (3) Ibid. 


Pari. Hist. i. 135. 
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X Vi — Subsidies. 

Whether the parliament had any voice in the levying of aids before the reign of 
King John it is noteasy to ascertain. Many, judging from what has since been 
obtained, lake it for granted that no taxes were ever levied in England without the 
assent of parliament j but this does not appear to have been the case, at least after 
llie Conquest. Among the Saxons, the ordinary revenue of the crown was pro¬ 
bably not more than sufficient for the supply of the king j and, as the country was 
perpetually exposed to hostile invasions and attacks, all the supplies necessary to 
meet the extraordinary expenses of defending the country were voted in their na¬ 
tional councils. After the Conquest, the power of the crown, and also its resources, 
were greatly enlarged; so that few extraordinary supplies were wanted, and these 
few were levied at the discretion of the kings. Scutage, as all historians agree^ 
was assessed, on its introduction by Henry II. in whose time the reliefs of barons 
were also estimated at the king’s pleasure. It is also clear from the whole tenure 
of Magna Charta, that the object of the barons was only to define the feudal bur¬ 
dens to which they were subject by the common law; and that application to 
pariiament was not required to be made only in case any extraordinary supply 
was wanted. Although the clause on this subject was omitted in the charters of 
Henry III., yet the necessities of this prince compelled him more than once to 
have recourse to parliament for supplies.(l) 

XVI,—Questions of General Policy brought before Parliament. 

But the deliberation of parliament were not confined to matters of Legislation 
or revenue. It was now begining to be the regular practice to consult parliament 
on matters of peace and war, treaties and other points of general policy.(2) Thus, 
in the 28th year of this king, the whole house was informed that there was a 
treaty of peace between the king and the French, and it was demanded of the 
Commons whether they would agree. Their answer to this was, that therein they 
wholly submitted themselves to the orders of the king and his nobles. From this 
circumstance, it is clear that the Commons were at present unused to lake cog¬ 
nizance of such things.(3) At the same time as they were called together to con¬ 
sult for the good of the nation, or as the writs of summons stated ad audiendum 
faciendum, et consentiendum —(to hear, act, and consult);—this indefinite com¬ 
mission gave them a licence to offer whatever they thought proper in the shape of 
petitions, which they sometimes did without sufficient discretion.(4') The barons 
in the the reign of Henry III. wanted to regulate the kings household, and to ap¬ 
point the great officers of the crown, as the chancellor, justiciary and treasurer; 
but this the king absolutely refused, at the same time sharply rebuking them for 
their unreasonableness. In the reign of this king the Commons made a similar 
elTort, and at first with more success. They petitioned that the chancellor might 
be chosen in parliament; and the king, in his over coihpliance, was induced to 


(1) Glanv. 1.9. c.4. 

(2) Hist. Pari. ii. 286. 

(3) Co. 4 Inst. 14. 

(4) Pari. Hist. i.60. 
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grant their request; but, repenting of the concession that he had made, he, by his 
writ, repealed what had been passed by statute; so indefinite and unsettled was 
the prerogative of the crown and the jurisdiction of parliament at this period.(l) 
At the same time this king lent a willing ear to the petitions of the Commons, and 
in this form they offered him their advice on almost every subject of domestic po- 
licy.(2) Some of these petitions tended to restrict the kings prerogative in different 
ways, as in the following cases: 

Commons. —That every man for debts due to the king’s ancestors, may have 
therefore charters of pardon, of course out of the Chanceiy. 

King. —The king granteth. 

Commons. —That certain persons, by commission, may hear the accounts of 
those who have received wools, moneys, or other aids for the king, and that they 
may be enroled in the Chancery. 

King. —It pleaseth the king, so as the treasurer and the lord chief baron may be 
joined in the commission. 

Some petitions had respect to the administration of justice, as: 

Commons. —That alt men may have their writs out of the Chancery for only 
the fees of the seal, without any fine, according to the great charter, nulli vende- 
musjustitiam —(we wilt sell justice to no man). 

King. —Such as be of course, shall be so ; and such as be of grace, the king 
will command the chancellor to be gracious. 

Commons. —That the chancellor and other officers of state there named in the 
records may, upon their entrance into the said offices, be sworn to observe the 
laws of the land and Magna Charta. 

King. —The king willeth the same. 

Commons. —That the justices of the peace be of the best of every county, and 
that, upon the displacing any of them, others be put in at the nomination of the 
knights of the said county; that they sit at least four times every year; and that 
none be displaced, but by the king’s special command, on the testimony of his 
fellows. 

King. —This first petition is reasonable, and the king will see that it be done. 

From this'specimen of petitions and answers the reader may form a judgement 
of the character and office of the House of Commons at this period. 


XVII.—House of Lords a Court of Judicature. 

Until the reign ofEdward I. petitions were commonly addressed d noire seigneur 
le roi et d son conseil —(to our lord the king and his council),—and appeals were 
smd to be made coram rege ipso in condlio —(before the king himself in council), 
—^but when petitions began to be received in parliament, then they were said to 
be coram rege in parliamento —(before the king in parliament).—Hence, by de¬ 
grees, the House of Peers became a regular court of appeal j and by the stat. 14 
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Ed. III. Bt. 1. c. 5,(1) it was ordained that in every parliament there should bo 
chosen a prelate, two earls, and two barons, who should have commission from the 
king to hoar, by petition delivered to them, all complaints of delays, as well in the 
Chancery as in the King’s Bench and Exchequer; and, after examinations 
into the causes of such delays, they were to proceed to take a good accord, and 
make a good judgment. And according to such accord, the tenor of the record, 
with the judgment accorded, were to be remanded before the justices where the 
pica depended, for them to give judgment according to the record. It was fur¬ 
ther ordained, that in case of doubt and difSculty, the matter was to be referred to 
the whole parliament, whereby the judicial character of the upper house w'as fully 
established; and, after a,time, all causes might be removed from the court of 
King’s Bench and the court of Exchequer Chamber to the House of Lords, as a 
tribunal of dernier resort. 

X VIII,—Criminal Jurisdiction. 

The criminal jurisdiction of parliament was put on the footing that it had been 
among the Saxons. The thanes heard and determined all matters, both civil and 
criminal, that concerned persons of their own condition. The introduction of the 
trial by duel, at the Conquest, interrupted this wholesome practice, which the 
laws of Henry II. brought again into favour, and the provision in the great char¬ 
ter finally re-established. 

XIX.—Impeachment by the Commons, 

The Commons now, likewise, took a part in judicial proceedings so far as to 
become public accusers for high crimes and misdemeano.'s, which was afterwards 
known by the name of impeachment.(2) The first person on record, who was 
impeached by the Commons, was Sir John Lee, at the latter end of this reign, for 
malpractices while steward of the household. This was followed by many im¬ 
peachments which were in after times tried by the peers. 

XX.—Liberty of Speech. 

Another privilege was liberty of speech, which was particularly solicited of the 
king, by the speaker, at the opening of a new parliament; this was granted, under 
certain restrictions suited to the subordinate part which the lower house had at 
that time assigned to them. 

XXI.—Law of Landed Property. 

Among the matters of a private nature which engaged the attention of the legis¬ 
lature, that of tenures holds the first place. Tenants in capite were now permitted 
to alienate on the payment of a reasonable fine. By this enactment the king’s 


(1) Slat. 14 Ed. III. St. 1. c. 5. 

(2) 42 Ed. III. Rot. Part. 20. 
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tenants were relieved from the hardship of having their lands seized into the king’s 
hands by way of forfeiture, according to the old law, in case they aliened without 
licence. (1) 


XXII .— Commission of Jfisi Prius. 

The commission of Nisi Prius underwent some parliamentary alterations, which 
put it into the form in which it has ever since remained.(2) By a statute in the 
last reign, the commission of Nisi Prius was granted only in cases where the de¬ 
mandant prayed the same , but now it was enacted, that such inquests should 
also be taken at the suit of the tenant in a plea of land.(3) A Nisi Prius had here¬ 
tofore been granted only before particular justices commissionedifor that purpose ; 
but it was now enacted that it should be granted before any justice of the King’s 
Bench or Common Pleas, or the chief baron of the exchequer, if he were a man 
of the law, which it seems at this time he was not always. If any of them went 
into those parts, and if neither the justices nor the chief baron went, then it was 
to be granted before the justices assigned to take assizes in those parts, so that 
one of the justices assigned was a justice of the one bench or the other.(4) It is 
moreover enacted, that a tenor of the record should be made, since called a Nisi 
Prius record, containing an entry of the declarations, pleading, and issue or issues, 
upon which the judge returned the verdict, making what, from the initial word in 
the return, has since been called a postea. 

XXIII.—Justices of the Peace.. 

Among the numerous provisions which were made in this reign for the preser¬ 
vation of the peace, the inost important was that of appointing magistrates, at first 
called Keepers of the Peace, afterwards Justices of the Peace,(5) with power to 
restrain offenders, rioters, and other barrators, and to pursue, arrest and chastise 
them according to their trespass and offence, and to cause them to be imprisoned 
and duly punished according to their discretion.(6) 

XXIF .— Quarter Sessions. 

These justices were to consist of one lord and three or four more of the most 
worthy in the country, who were to hold their sessions four times a year, which 
were afterwards known by the name of the Court of General Quarter Sessions 
The jurisdiction given by the statute to these sessions extended to the trying and 
determining all felonies and trespasses whatsoever, with this restriction, that in 
cases of difficulty they were not to proceed to judgment but in the presence of one 
of the justices of either bench or of the assize. 


(1) Staf. 1 Ed. 3. c. 12. 

(2) Slat, of York. 12. Ed. 2. Stat. 4. Ed. 3. c. 2. 

(3) Stat. 14 Ed. 3.C. 16. 

(4) Reeves’ Ills. ii. 427. 

(5) Stat. 34 Ed. 3. 

(6) Stat. 36 Ed. 3. 
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Another regulation was also made in the same year of this kirtg on llie subject 
of pleading, requiring that all pleas should be in English rather than in 
French,(1) a language which, owing to the encouragement first given to it by the 
Conqueror, and afterwards to the close intercourse subsisting between the two 
countries, crept into ui^e, and was even after this time necessarily retained on ac¬ 
count of its fitness for the purpose. But the French was not at anytime employed 
in all law proceedings. Some of tlie Conqueror’s laws arc in Norman French ; 
but those which were made during his reign in Eng-land were in Latin, as were 
also all writs, charters, and public instruments.(2) The same remark applies 
to all public documents in succeeding reigns until the time of Edward I. Indeed 
so prevalent was the use of the Latin, owing to the active part the clergy took in 
judicial proceedings, that the treatises of Glanvilic and Bracton, as well as others 
in the reign of Henry II. aud Henry HI, were composed in that language. The 
Staiulim Scaccarii was the first statute in French, after which Latin and French 
appear to have been used indiscriminately, as suited the convenience of the parties: 
but the use of the French became by degrees the most prevalent. The law trea¬ 
tises of Britton and others,'in the reign of Edward I. were written in French, as 
also the Mirror, in that of Edward II. In the reign of Edward III, the petitions 
and proceedings in parliament were in French, which notwithstanding this statute, 
continued to prevail for some time,(3) 


XXVI.—Limitations and Remainders. 


The doctrine of limitations and remainders were, in consequence of the statute 
J}e Bonis, very nicely discussed in this day, and many of the principles of law in 
regard to landed property were recognised which have since obtained.(4) A prac¬ 
tice appears to have commenced in this reign, of limiting an estate to the life of a 
man, remainder over to his right heirs; the object of which, probably, was to get 
rid of the feudal burdens, wardships, marriage, and relief; but the decisions of the 
court defeated this object ;(5) for where an estate was given to the father for lifej 
remainder to the first son and his wife in tail, remainder to the right heirs of the 
father, the father died, and then the eldest son and his wile died without issue, then 
the lord was permitted to avow upon the younger son for the relief, as heir of his 
elder brother, to the remainder in fee, notwithstanding the younger son contended 
that he came in as a purchaser, under the words, “ right heirs of his father,” and 
that the tail and the fee could not be simul et semel —(at one and the same time)— 
in the elder brother. 


(n stat. 25 Ed. 3. st. 5. c. 15. 

(2) Wilk. LL. Anglo-Sax. 

(3) See Crab’s His. Eng. Law, c. 15. 

(4) Reeves’ His. Engl. Law, iii- 7. 

(5) 40 Ed. 3. 9. 
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XXVI I.—Devises. 


The liberty of devising lands by testament had been hitherto confined to parti¬ 
cular boroughs and places according to certain customs; but we road of many 
cases in this reign upon wills of land, which appear to have been governed by the 
same rules as were afterwards established into law.(l) Thus it was held, as a set¬ 
tled rule in law, that a husband might give lands to his wife by will; but a wife was 
not allowed to devise lands to her husband, although she might, as in former times, 
with the consent of her husband, devise the moiety of his goods.(2) Sometimes 
lands were devised to executors, to make distribution for the good of the testator’s 
soul, and, if the executors failed in so doing, the heir might enter, and have an 
assize. 

A scrupulous regard was shown to the will of the testator, and more indulgence 
in the construction of testaments than in that of deeds.(3) When a remainder 
was limited propinquioribus hceredihus de sanguine puerorum —(to the prochein 
heirs of the blood of the children)—of the devisor, it was held that, upon the devi¬ 
sor dying, leaving two sons, who died without issue, and a daughter, who had 
issue-Isabel, and then died; that Isabel should take, being sufficiently described by 
the will.(4) 


XXVIIL—Warranty. 


The force of warranty was shown in some cases now that had not before occur¬ 
red. If the uncle or other ancestor, or cousin collateral, who was not privy to the 
entail, aliened with warranty and died without heirs, so that the next issue in tail 
was become his right heir, such issue would be barred by his ancestor’s deed with 
warranty.(5) This was afterwards termed collateral warranty, to distinguish it 
from the usual sort of warranty called lineal: not that the terms lineal and collate¬ 
ral had respect to the heir, whether lineal or collateral, but to the title which he 
had.(6) If the heir whether lineal or collateral, might by any possibility claim the 
land from him that made the warranty, then it was termed lineal; but if the ances¬ 
tor by whom the warranty was made had no right to the land, the warranty was 
collateral to the title by which the estate was claimed. 

There was one sort of warranty, however, since called warranty, commencing 
by disseisin, which was considered as no bar; as, when a guardian or tenant at 
will, aliened the land of the heir or the lessor with warranty, such alienation being 
equivalent to a disseisin, the warranty was void as against the heir or lessor.(7) 


(1) Reeves’ His. iii. 9. 

(2) 44 Ed. 3. 33. Bro. Dose. 34. 

(3) 38. Ass. 3. 39. Ass. 17. et passim. 

(4) Reeves’ His. iii. 10. 

(5) Reeves’ His. iii. 11. 

(6) Co. 1 Inst. 370. 

(7) 43 Ed. 3 7. Reeves ’His. iii. 13. 
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XXIX. —JlcUon of Covenant. 

As to the writ of covenant lay for the recovery of land, or any thing issuing out 
of land, as also of moveables, it might be, either a real action, personal action, or 
a mixed action, that is, an action for the recovery of the land, or for the recovery 
of damages only, or of both.(1) Fines were commonly levied on actions of cove¬ 
nant, wherefore, the declaration, in such cases, ran thus, “ i tort ne lui tient son 
fait—(wrongfully, nor doth he keep his covenant—), &c. 

XXX. —Be Ejectione Firma. 

A new remedy for termors was now coming into use, called a writ de ejectione 
jirmcB or a writ of ejectment, as it was afterwards called. As this writ at first lay 
only for damages, it was not so much considered, as it was when it went to the 
recovery of the term. This was in the nature of action of trespass.(2) 

XXXI.—Action of Trespass and on the Case. 

The action of trespass was now resorted to, where it appears never to have 
been before used; and by varying the form of the writ, so as to suit it to every 
man’s case, according to the stat. Westm. 2, which authorized the framing writs 
in consimili casu; the writ of trespass or action on the case, was now become a 
remedy for every injury done to the person or property. The first action of tres¬ 
pass sur son cas —(upon his case)—mentioned, is to be found in the 22d year of 
this king, when an action was brought against a man, for that he had undertaken 
to carry the plaintiff’s horse in his boat over the Humber, but that he overloaded 
his boat with other horses, by which overloading the plaintiff’s horse perished, d 
tort et (wrongfully and to the damage of the plaintilf).—(3) 

• XXXII.—Replevin. 

The law of ieplevin was now put on the footing on which it has, with very few 
alterations, remained ever 6ince.(4) Replevin was so called from replegiare, or 
re and plegiare, to deliver back upon pledges, the principal word in the writ, issued 
in Glanville’s time to the sheriff, directing him, replegiare facias, to make deliver¬ 
ance of the cattle which had been taken in distress. The unjust taking or detain¬ 
ing cattle against gage and pledges, was called, by Bracton, in the language of the 
old law, vetitum namium, that is, a forbidden, or unlawful taking, and is classed 
by him among the placita coronm —(pleas of the crown).—When any one com¬ 
plained that his cattle had been unlawfully taken Or detained, he migh either have 
the writ above mentioned, or, for the sake of expedition, he was allowed, by the 
statute of Marlebridge, to make a verbal complaint to the sheriff, and on giving him 
pledges deprosequendo —(of prosecution),—he or his officer would proceed to the 


(1) Crabb’s His. Eng. Law. 

(2) Reeves’ His. iii. 29. 

(3) 22 Ass. 41. 

(4) Crab’s His. Eng. Law, p. 116. 
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place where the cattle were detained.(l) If obstructed in tlie execution of his 
duty, he was armed with authority to raise i\\e posse' com'itaius —(power of the 
county),—and to pUt the ofiender into prison, which, in those days of lawless 
violence, was frequently necessary.(2) If he could not find the cattle and it ap¬ 
peared that they were, as it was termed, clongata, eloigned, or removed, there 
issued a process to take the distrainer’s cattle to double the value, which was now 
called a capias in withernam, that is, a taking by way of reprisal; if this process 
failed there issued a capias against the person of the distrainer.(3) 

XXXIIL—Trial per Pais, or by Jury. 

As the \.m\ per pais, or by jury, had thus gained ground on the old modes, all 
the circumstances and forms, belonging to this manner of determining questions, 
were now more minutely examined than ever, and alterations were made with the 
view of rendering it more efficient- 

The circumstance of jurors being of the vicinity where the fact to be tried haj)- 
pened, was an indispensable qualification in the time of Bracton, it being presumed, 
ed, that the jurors decided from a personal knowledge of the parties and transac- 
tion3.(4) 

XXXIV.—Challenging. 

The taking exceptions to jurors was now called challenging, in Latin, calumnia, 
in the improper sense of making a charge. To challenge, probably derived from 
call, signifies here as much as to call, or single out a person, by way of objection 
to him.(5) 

XXXV.—Treason. 

Among the placita coronce, or pleas of the crown, the most important was that 
of treason, termed by the Saxons Hlafordsiwic, prodtio domini, or the betraying 
ones lord* Treason, the term since used, contracted from tlie French trahaison, 
is derived from the Latin traho, to draw in, or betray, signifying properly the be¬ 
traying of one to whom one owes fidelity. Thus Britton defines treason generally 
to be every mischief which a man khowingly does or procures to be done to one, 
to whom he is in duty bound, to be a friend. Offences which immediately affected 
the king’s person or dignity, were comprehended by Glanville and subsequent 
writers under the name of crimen lessee majesiatis or less majesty, called by the 
Mirror simply majestic, and by Bracton, grande treason, or high treason, in dis¬ 
tinction from petii treason, or such offence as affected private persons. Before 
the statute of the 25th of this reign, many things were considered treason which 
were not afterwards considered as such. Lese majesty, according- to the above- 
mentioned writers, comprehended killing the king, and even imagining his death ; 
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promoting a sedition in llie army and tlio kingdom ; crimen falsi, or falsifying the 
king’s seal 5 the concealment of treasure-trove; and even the breaking of any of 
the laws and statutes of the realm, was reckoned by Bracton as a high presumption 
against the king’s crown and dignity.(l) 

XXX VI.—Petit Treason. 

The concealment of treason was, by the old law, held to be treason ; for he 
who knew another to be guilty of treason was to go instantly, says Bracton, or 
send, if he could not go to the king himself; or, if he could not, to one of the fami¬ 
liars of the king, and relate the whole matter. He was not to stay two nights or 
days in a place, nor attend to any business of his own, however urgent. After 
this statute, the bare concealment of treason was not treason, where there was no 
proof of approbation or consent. This was afterwards called misprision of treason, 
and was not comprehended under the crime of high treason,(2) 

If what was designed was not brought about it would be no less treason, by a 
maxim of law then generally admitted, that voluntas reputabitur pro facto —(the 
will shall be taken for the deed);—so that, if a man had compassed or imagined 
the death of the king, and had declared his compassing by words or in writing, 
that was treason by the old law; but, by the statute of treasons it was necessary 
that the compassing should be declared by some overt act.(,3) 

Using the king’s seal without warrant, was anciently reckoned among the higher 
kinds of treason ; as also clipping or otherwise impairing the king’s coin; but the 
statute restricts the oflence of treason to the counterfeiting of the king’s seal or 
money.(4<) 


XXXVII.—Homicide. 

Homicide, homicidium, from homo and cades, that is, the slaughter of a man, 
was the general name for killing a man, which was an offence that partly con¬ 
cerned the party injured and partly the king, whose peace was broken. It was 
distinguished by Bracton from the cause and manner of killing, into homicide ex 
jusHtid, ex necessitate, ex casu, and ex voluniate. Homicide, ex justitid, 
was what took place by the sentence of a court, and according to the forms of law; 
which, to be justifiable, required to be done in due order and course of law. Ho¬ 
micide ex necessitate or se defendendo, was justifiable if necessity was inevitable, 
as in defence of one’s own person. Homicide ex casu, or per infortunium, that 
is, by misadventure, was, where a person threw a stone at an animal, and a 
person accidentally passing was struck by the stone and killed; or when a tree was 
falling, and it fell upon the passer-by, and killed him. It was here to be consi¬ 
dered, not only whether the act was in itself lawful and proper; for, if the act was 
unlawful, then it was held to be murder, or voluntary homicide : as if A. meaning 


(1) Bract, c. 8.; Glanv. 1. 14. c- 1.; Bract. 118.; Flet. 1. l.c. 32.; Britt, uli. supra; 
Bract. 119. 120. 

(2) Co. 3 Inst. (.3) Ibid. 

(4) Bract. Brit, and Flet. ubi supra. 

W 
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to steal a dear, shot at it and killed B.(l) It was also to he considered, whether 
due caution had been used, or whether it was a place of great resort. So likewise, 
if an act was lawful and proper; as if a man corrected his scholar, without ex¬ 
ceeding the usual bounds, homicide was not to be imputed to him. 

XXXV111.—Chance Medley. 

This kind of homicide, which is now called manslaughter, was sometimes de¬ 
nominated chance medley, when the killing of a man was se defendendo, in self- 
defence, in a medley, that is, scuflle, affray, or sudden quarrel. Voluntary ho¬ 
micide was when any one of certain knowledge, and by a premeditated assault 
from anger, malice, or gain, killed another, nequiler and in felonia —(wickedly 
and feloniously)—against the king’s peace. If this was done in an affray, it was 
equally felonious with a secret and deliberate killing; and all who were present 
were looked upon as partidpes criminis —(accomplices in the crime), according 
to old law.(2) 


XXXIX.—Murdrum. 

If the act was perpetrated in secret, it was termed murdrum, as in the time 
of Glanville, who divides homicide into simple homicide and murdrum. This 
distinction is doubtless derived from the time of Canute, when, to prevent the 
secret killing of his countrymen, the Danes, he made a law that if any one was 
killed, aw^he slayer escaped, the person killed should be taken for a Dane, unless 
proved to be English by his friends and relations, and on failure of such proof, that 
the vill should pay forty marks for the death of the Dane.(3) The Conqueror 
revived this law in favour of Frenchmen, and imposed a similar fine, called mur¬ 
drum, upon the country, unless the killed was known or Englisherie was duly 
presented; that is, the party was proved to be an Englishman, and not a French¬ 
man. As the purpose of this law had long ceased, presentments of Englisherie 
were abolished by a statute in the fourteenth year of this king.(4i) 


XL.—Arson. 

The crimen incendii, burning, or arson, as it was now called, comprehended not 
only the burning a city, town, house, mac, beast, or other chattel, feloniously, in 
time of peace, from hatred or revenge; but if any one put a man into the fire, 
whereby he was burnt or blemished, although not killed, he was to be dealt with 
as a burner. Arson, called by the Saxons bernet, was among the number of ir¬ 
redeemable offences.(5) 


(1) Bract. 120. 

(2) Bract, ubi supra, 120. Brit. c.*7. Flet. 1. 1, c. 30. 

(3> LL. Inae. c. 33, Bract. 131. Brit. c. 7 Flet. c. 23. Mirr. c. 1. s. II. 
(4) Leg. Confes. c. 1&. 16. LL. Gut. 1. c, 26. apud Willt. Bract. 134. 

(5; Brit. c. 19 Mir.c. l.s.S. 
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XLL—Theft. . 

Tlieft, furlum, was tlio general name Ibr the taking the property of anotlier, 
provided it was done, animo furandi —(with intent to steal),—for otherwise no 
theft was coramitted.(l) 


XLH. — Burglary. 

Under burglary was comprehended, not only the breaking of a house, but the 
felonious assault upon persons in their houses, whether the assault was with design 
to kill, rob, or beat; also, the forcible entry into a person’s house, doing violence 
there against tlie peace, by day as well as by niglit, whether the house was broken 
or not. Burglary is mentioned in the laws of the Saxons under the name of ham- 
socne, from ham, home, and some, aprivilege, signifying the violation of a person’s 
home; and also under that of husbrcc, housebreaking, inf radio domus.(2) Burglars 
are called by Britton burgessours, and by Bracton burglatores, which, from burg, 
a burgh or town, and lator or latro, a robber or breaker into, signified properly a 
robber of towns or houses, as distinguished from one who robbed from the person. 
Burglars are described by Britton to be such as feloniously, and in time of peace, 
break churches or the mansion-house of others, or the walls or gates of cities. 
The writers in this day make no mention of the time of night as a characteristic of 
this crime.(3) 


XLIII. — Larcmy. 

The last species of theft, called in Latin latrocinium, in Frencbr^m'ne or 
larcyne; in English, larceny j is described by the Mirror to be the treacherously 
taking from another a moveable or corporeal thing, against his will, by the evil¬ 
getting possession thereof.(4<) Britton distinguishes larceny into grand and petty : 
when the thing stolen was above the value of \2d., it was grand larceny, and a 
capital offence; but, if it was 12c?. or under that sum, it was petty larceny, and, 
by stat. West. 1, a bailable offence. This distinction of theft, as to the value of 
the thing stolen, was first made in the laws of Athelstan.(5) 

XLIV.—Rape. 

The crime of rapius tnrginum, or rape, was not confined to virgins or unmarried 
women; but was, as the Mirror defined it, chascun afforcemmt de feme, de guelle 
condition gu'elle soii —(every ravishment of a woman, of whatever condition she 
may be),—so that even a prostitute was by law protected from such acts of vio¬ 
lence ; and such was the law in the time of Bracton; but the law required then, 
as it does now, that a woman who had suffered an injury of this kind should esta¬ 
blish the charge by the most indubitable evidence, and, while the fact was recent, 


(1) Bract. 120. 

(2) Bract. 144. Mir. c. 109. Brit. fol. 17. (3) LL. Can. c. 6, 

(4) Mir. c. 1. s. 10. (5) Brit. c. 24. Flet. 1.1. c. 36. 
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should go to tho next village and show the injury that had been done to her. She 
was also to do tho same to tho chief officer of tlie hundred, tho coroner, or tho 
sheriff; and lastly, she was to make her complaint publicly at tho next county 
court, which was to be described in the coroner’s roll. Besides, it was necessary 
to prove the completion of the offence, which was done by four legates faminw— 
(lawful women).(l)—By tho Norman law, this matter was tried by the inspection 
of seven matrons. A charge of rape could not be sustained if the woman were 
proved to have given her consent. It was also a good plea, in an appeal of rape, 
to say that before the time of the supposed ravishment, the woman iiad been the 
mistress of the ravisher; also, if a woman was pregnant by her ravisher, it was 
considered, according to Britton, to be a proof of consent.(2) In this respect the 
common law differed from that of the civil law, where the consent of the woman 
did not alter the nature of the offence; besides, the forcible abduction of a woman 
was, among the Romans, equally penal with that of deflowering her. Besides, 
by the common law, the man might, at the discretion of the judge, escape the 
penalty of his offence, if the woman consent to marry him.(3) 

XL V. — Mayhem. 

Another offence against the person, frequently mentioned in that day, was that 
of mayhem, in the Latin of the middle ages mahemium, from the French mehaigner. 
By mayhem was understood any corporeal hurt by which a man lost a member, so 
as to make him less lit for fighting, as the loss of a hand, an arm, or finger, foot, 
eye, front teeth, &c.; but the striking out the grinders, or cutting off an ear, was 
not a mayhem, because a man might defend himself equally well in battle without 
thera.(4i) Castration was, however, adjudged to be mayhem, although committed 
by a husband upon the adulterer with his wife. Among the laws of the Saxons, 
particular cognizance was taken of injuries done to the person j but the distinction 
between mayhem and ordinary wounds was, in all probability, derived from the 
Normans, in whose code we find it described in nearly the same terms.(5) 

XLVI—Striking a Clerk. 

Common assaults and batteries vi'ere, for the most part, treated as civil injuries, 
except in aggravated cases, where the sacredness of the person or place was vio¬ 
lated. Since the Conquests, as well as before, the common law afforded a more 
than ordinary protection to the persons of the clergy ; and, in conformity with 
this, we find it expressly enacted by the statute of .Articvli Cl&ri, in the 9th year 
of Edward II. that if any person lay violent hands upon a clerk, he was to be in¬ 
dicted at the suit of the king for a breach of the peace; and also subjected to the 
censures of the church imposed upon him in the spiritual court; besides which, 
he might.be sued in the temporal court for the special damage sustained by the 
party injured. 


(1) Mir. c. 1. 3. 42. Bract. 166. 

(2) Bract. 147. Brit. c. 1. Grand Cout. de Norm. c. 67. 

(3) Cod. 9. tit 13. (4) Glanv. 1.14. c. 6.148. 

(5) Bract 144. Brit 43. Flet 1. ]. c. 38. Mir.c. 4. Grand Cout de Norm, c, 79. Co. 
3 Inst 118. 
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XLVII.—Striking in Courts, 

Fora similar reason, out of regard to the sacrcdncss of a court of justice, where 
the king’s majesty resided, striking in the king’s courts was treated as a criminal 
otTenco of more than ordinary magnitude, as it iiad been in tlie time of the 
Saxons. 


XLVllL—Vsury. 

Usury was considered a heinous oflence in those days; but it does not appear 
to have been prevalent among the Saxons, as we find no cognizance taken of it 
before the reign of Edward the Confessor, when the growing luxury of the age, 
and corruption of morals, had introduced extravagance and given encouragement 
to usurers. 


XLIX. — Forestalling, 

Forestalling was another offence at common law, which was looked upon in a 
heinous light. The word is derived from fore or fare, a way or passage, and stall, 
an impediment, signifying an interception of goods in their way to the market 
and comprehended under it every means, wliich was taken to enhance the com¬ 
mon price of any merchandise, whether by spreading false rumours or buying 
things in a market before the accustomed hour, or by buying and selling again the 
same thing in the same market; or engrossing, that is, buying up all things in 
large quantities, to sell again wholesale.(l) To prevent this offence, a law of 
the Saxons forbade any thing above the value of twenty pence to be sold without 
any town, and that all bargains were to be made in the open market, and in the 
presence of the borough reeve, or some trustworthy person. A similar law is to 
be found in the code of the Conqueror.(2) Among the ancient statutes, is one as¬ 
cribed to Edward 1., against foresiellarii, who, for the first offence, were to be 
grievously amerced j for the second offence, to be condemned to the pillory 5 for 
the third offence, to be imprisoned ; and for the fourth, to abjure the mil. By a 
statute in this king’s reign, all victuallers were obliged to sell their commodities at 
a reasonable price.(3) 


L. — Felony. 

Every capital crime, not excepting treason, was, before the reign of this king, 
included under the name felony; but it was resolved that, in the king’s charters 
of pardon the word felony should extend only to common felonies, and not com¬ 
prehend treason under that name.(4) Felony, in the Latin of the middle ages/c/o- 
nia, is supposed, by Spelman, to be of feudal origin, and derived from the German 
words fee and lohn, a reward and value, signlfiing any act which was as much as 


(1)43 Ass. 83. 3 Inst. 195. 
(3) LL, Will. Conq. c. 60. 


(2) LL. Ethel, c. 12. 

(4) Co. 3 Inst. 15. Spcim. Gloss, in Voc. 


174 


STATUTE LAW UNDER EDWARD III. 


a man’s fee was wortli | because, for every felony a man forfbiled Iiis fee; but 
Lord Coke derives it from (lie Latin fel, gall, or malignity, signifying what was 
done, fcllco ammo —(out of a malignant spirit.)(l) 

7 .—Standing Muie. 

Standing mute, or refusing to plead, on a criminal charge is first mentioned in 
the reign of Edward L, when the punishment for this offence, called yiefne forte ct 
dure, or the penance, is treated of by Flela and Britton, and is expressly ordained 
by the stat. Westm. I, which directed that those who could not put themselves on 
inquests of felonies, should be put en laprison forte et dure, by which, as it is ex¬ 
plained by those writers, it was understood that they were to lie barefooted, un¬ 
girded, and bareheaded, in their coat only, in prison, upon the bare ground, con¬ 
tinually night and day, that they should eat only bread made of barley and bran, 
and drink only water, that they should not drink on the day they ate, nor eat on the 
day they drank, and that they sliould be fastened down with irons, until they prayed 
that they might put themselves on their trial.(2) 

In the reign of this king, persons standing mute appear to have been hanged or 
put to their penance, according to the circumstances, at the discretion of the 
court.(3) 


LII. — Perjury. 

Before the Conquest there appears to have been no distinction betweeen perjury 
n witnesses, and that in jurors, probably because all were looked upon as wit¬ 
nesses. As the character of a witness and a juror gradually became more distinct, 
the punishment of perjury in the one was not so severe as in the other. Wit¬ 
nesses, when convicted of perjury, were punished, sometimes with the forfeiture 
of all their goods, sometimes with banishment, and sometimes only with a fine j 
but when, as before observed, perjury affected the life of a man, it subjected the 
perjurer to the pains of homicide. It is also worthy of observation, that the sub¬ 
ornation of perjury was itself perjury.(4) The punishment of perjury in jurors 
was very severe, for the judgment against them was twofold, namely, at the suit of 
the party, wherein the plaintiff recovered damages and the defendant was im¬ 
prisoned, and at the suit of the king, if the parties were convicted. The judg¬ 
ment, which was called a villainous judgment, was, that they should lose their 
liberam legm; so that they could not be put on any assize or jury, nor their tes¬ 
timony as witnesses be taken; if they had any thing to do in a court they were to 
make their attorney; they were to forfeit all their lands and goods to theddng; that 
their lands were to be wasted, their houses razed, their trees rooted up, and their 
bodies committed to prison, which judgment was called villainous, because it 
brought the parly into a state of villainy and shame.(5) 


(1) Co. 3 Inst 66. 
(3) 21 Ed. 3. 18. 


(2) Brit. c. 4. Flet. 1.1. c 2f. 
(4) Mirr. c. 4. s. 8. 


(5) Brit. 14. 
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Spreaders of false reports were not piinislied so severely now as in the time of 
the Saxons. Gy the slat. Westni. 1. they were to bo imprisoned until they disco¬ 
vered the authors of the tales.(I) 

LIIL — Jlcccssories. 

As to the law respecting principal and accessory, it has already been stated, that 
in high treason, all who gave their aid, counsel, and consent, were, by the com¬ 
mon law, considered as equally guilty ;> whence it became a maxim in law, that in 
high treason there were no accessories, but all were principals. According to 
Bracton, the aider and abettor in other crimes, as homicide, or robbery, &c., whe¬ 
ther present or absent, when the fact was committed, was only an accessory, and 
the same opinion was held by some judges in this reign ; but the better opinion, 
which afterwards prevailed, was, that all who were in company in any place or 
assembly, should each be held as principal, although he actually did no ill. This 
was agreeable to the Saxon laws, by which all who were present at the death of a 

man, were considered as participes criminis —(accomplices in the crime)._The 

lending of arms to a man to commit homicide made a man an accessory, accord¬ 
ing to another law of the Saxons.(2) 

If any one received, aided, or favoured, receptavit et comfortavit, a felon, know¬ 
ing him to have committed felony, he was held to be an accessory, or, as Bracton 
terms him, receptatoi" malorum—(pn entertainer of evil persons).—But if he aided 
Yimper bon parol—(by advice or information),—or suit, or sent letters for his de¬ 
liverance, this did not make him an accessory, this being considered a great mis¬ 
prision only. There appears to have been no such distinction among the Saxons ; 
the least favour shown to a thief, subjected a man to be dealt with as a thief.(3) 
But if a wife received her husband, knowing him to be a felon, this did not make 
her an accessory, on account of the duty and love she was supposed to bear 
towards him.(4.) This is a piece of the old Saxon law which was still re- 
tained.(5) 


LIV. — Indictments. 

The prosecution by appeal was now beginning to go out of use. Appeals de 
pace, plagis et imprisonamento were now nearly superseded by actions of tres¬ 
pass. Capital appeals, where the duel was resorted to, Avere subjected to various 
restrictions, imposed by statute or by the common law, and in proportion as wager 
of battle was discouraged, they shared its fate. By the same rule as the trial by 
jury was encouraged, indictments came more and more into use.(6) 

Indictment, in French enditement, and the Latin of the middle ages indictamen- 
turn, from indico, to show, was an accusation at the suit of the king. It is 
first mentioned by that name by Bracton, and is described by him as a proceeding 


ft) Stat. Westm. 1.1, Ed. 1. c. 34. 

(2) Bract. 120. 25 Ed. 3. 44. Stanf. P. C.40. LL. .4lf. c. 38. Wilk.LL. An-'to. Sax. 44 

(3) Brad. 138.26 Anj. 47. Co. 3 Ind. 139. ■ = * 

(4) Co. 3 lust. 108. (5) LL. Ina:. 50. (6) Hank. P. C. 1. 2. c. 23. 
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per famam pntrias —(neighbourhood rumour or suspicion).—This wns probably 
the same as the fama puiA'ca—(popular rumour or suspicion)—of Glanville, 
which was a suspicion entertained by grave and good men> deserving of credit, 
that raised a presumption against the party, and led to the inquest by the grand 
jury, in the form and manner before stated.(l) 

The inquisitions were likewise to bo in writing and to be framed with all pos¬ 
sible deliberation, and in due form. The presentment of offences was, as before 
observed, peculiar to the office of the grande ingueste, as the grand jury was now 
called.(2) 


L V.—Hue and Cry. 

When an offender absented himself immediately after the fact, it was usual, 
according to the old law, to raise huledum et clamorem, hue and cry ; and a suit 
called fresh suit, was made after him, from town to town, until he was taken; and 
in default of so doing, the township was in misericordia —(in mercy, i. e. liable to 
amercement or fine),—According to the law, as it subsisted in the time of the 
Saxons, and sometime after the Conquest, the fugitive, if he did not immediately 
surrender himself, was declared an outlaw %vithout any further trouble ; but in the 
time of Bracton, it had become usual to proclaim him five several times in the 
county court, and, in case of his non-appearance on the fifth proclamation, sen¬ 
tence of outlawry was,pronounced against him (3) 

When a person was outlawed, whoever fed or harboured him was subject to 
the same penalty as the outlaw himself, who, on this account, was called a friend¬ 
less man, because, by law, he could have no friend. In the Saxon he was called 
wulfesheofod ■ (wolPs head),—because any one might kill him with impunity.(‘l<) 
But this was not the law in Bracton’s time, or at least not generally so; for it ap¬ 
pears, from this writer, that an outlaw might not be killed, unless he made resist¬ 
ance or refused to surrender. An outlaw, at that period, likewise forfeited every 
thing, whether in right or in possession ; but the law was rather relaxed in its 
rigor towards such persons in this reign, for debts on simple contract were not 
forfeited.(.5) 

L VI.—Pleas of autrefois Acquit^ und autrefois Attaint. 

It was now become a maxim in criminal proceedings, that a man should not be 
tried twice for the same offence, wherefore, autrefois acquit —(formerly acquit¬ 
ted)—of the same felony was held to be a good plea to prevent going to trial, pro¬ 
vided the defendant could produce the record of the acquittal. Sometimes the 
plea was autrefois attaint or autrefois convict —(formerly attained or convicted)— 
for there was not as yet any distinction between them,—which, after a time, was 
held to be a good plea to an indictment or an appeal.(6) 


(1) Bract. 143. Reeve’s Hist. ii. 51. (2) Slat. Westm. 2. 13 Ed. 1. c. 13. 

(3) Bract. 125. (4) Lib. Constit. Etheircd, 

(5) Apud. Wilk. 110. 116. Co. 3 Inst. 128. Bract. 127. Reeve’s Hist. ii. 20. 

(6) 26 Ass. 15. 44 Ed. 3. 44. 
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LVll,—Privileges of Married Women, 

A married woman was, according to the old law, considered as in potestate 
viri —(under the control of her husband),—and so privileged in cases of felony. 
A woman might also plead her pregnancy to respite her execution, but this was 
not allowed a second time.(l) 

The sources of legal information in this reign are the statutes, parliament-rolls, 
year-books, and some law-tracts. 

The statutes of this reign are called nova staiuta —(new statutes)—tb distin¬ 
guish them from the statuta vetera —(old statutes).—The parliament-rolls contain 
an ample and satisfactory account of the judicial proceedings of the Peers, and of 
the petitions of the Commons, many of which gave rise to the statutes, eithfer at 
this or a subsequent period, as also of the ordinances which were thus distingnished 
from the statutes. Of these parliament-rolls, MS. copies are said to be extant in 
many libraries, besides which they have since been printed by authority of par* 
liament.(2) 


SECTION VIL~STATUTE LAW UNDER RICHARD II., A.D. 1377,1399. 
HENRY IV., A. D. 1399, 1413. 


I. Jfavy. Ih Impressing Seamen. III. Shipping and Commerce. IV. Hoc- 
porting Gold and Silver from England. V, Going Abroad. VI. Statute 
against Appropriations. VII. Against Mortmains. VIII. Treason. IX. 
Fresh Anaignments for the same Offence. X. Standing Mute. XI. Peine 
Forte et Dure. 


I.—Mavy. 

The regulation of the navy was one of the first subjects which engaged the 
attention of Richard II. From a statute passed in the second year of his reignj 
we find that the principle of impressing men by the king’s commission was recog¬ 
nised as tlie law of the land.(3) 

II.—Impressing Seamen. 

If those who were arrested and retained for the king’s service fled, they were^ 
besides forfeiting double what they had taken for wages, to be imprisoned for 
a year. 


11 I.—Shipping and Commerce. 

For the encouragement of English Shipping and increase of tKd liavy, whicb,- 
as the preamble to another statute complains, was then greatly diminished, it was 


(1) Reeve’* Hi»t. iii. 126. (2) Ibid, 147. 

(3) Stat. 2 Rie. ii. e. 4. 

X 
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ordained that the king’a subjects should ship no merchandise out of or into tlio 
realm, but only in ships of the king’s liegcance, on pain of forfeiture. This was 
confirmed and enlarged by several additional regulations in two subsequent 
statutes.(l) 


IV.—Exporting Gold and Silver. 

Carrying gold and silver out of the kingdom was forbidden, under the penalty of 
forfeiting all that the ofienders could forfeit. This was a measure of general po¬ 
licy, grounded on the king’s prerogative, and confirmatory of previous statutes ; 
but it was particularly levelled against the clergy, to prevent sending money out of 
the kingdom.(2) 


V .— Going Abroad. 

All persons were likewise restrained by the same act from going beyond sea 
without the king’s licence, and then it w’as to be only at certain ports. 

VI.—Staluie against Appropriations. 

The practice of appropriation on the part of the patrons of churches, that is, of 
taking the profits of livings into their own hands, and deputing a jjerson upon a 
scanty salary to perform the duties of the church,was now grown to such a height as 
to be highly injurious to the interests of religion ; for the miserable subsistance of 
persons so appointed, who were known under the different names of curate, vicar, 
and capellan, brought both the person and office of the clergy into contempt: 
wherefore it was enacted that, in every licence to be made in Chancery for the 
appropriation of a church, it should be expressly contained therein, that the dio¬ 
cesan of the place, upon the appropriation of such church, should, among other 
things, require that the vicar should be well and sufficiently endowed.(3) 

VII.—Against Mortmains. 

As the ecclesiastics were anxious to evade the mortmain act, and had hit upon 
the device of consecrating land for burying ground, and under that pretence of pur¬ 
chasing considerable property in mortmain, it was enacted by a statute in the 15th 
of this king, that such advice was to be brought within the words of the act, arte 
et ingenio —(by art and subtlety),—as also the purchase of lands to the use of 
those religious houses.(4) 


VIII. — Treason. 

The statute of treason in the preceding reign being complained of, as incurring 
divers pains, insomuch that no one knew how he ought to behave himself, to do, 
speak, or say, for doubt of such pains; it was the first act of this king’s reign,(5) 
to repeal the abovementioned statute, and revive the statute .of Ed. III.; but,' as 


(1) Slat. 5 Ric. 2. st. 1. c. 3; Stat. 6 Ric. 2 st. 1. c. 8.14 Bic. 2. c. 6. 

(2) Stat. 5 Ric. 2. st. 1. c. 2. 

(3) 15 Ric. 2. c. 6. 

(4) Stat. 15 Ric. 2. c. 5. 

(5) Stat. 1 Hen. 4. c. 1. 
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tiio principle object of that statute of Richard II. was the suppression of riots, it 
was found necessary to provide a remedy for tliese evils; wherefore it was enact¬ 
ed, that when any riot, assemblj'', or rout of people, against law, was made, the 
justices of the peace, or two of them, with the sheriff and undersheriff, were to 
come with the power of the county, the posse comitatus, and to arrest tliem, and 
then record what they found done in their presence against the law, by which 
record the parties were to stand convicted, as in the manner provided by the sta¬ 
tute of forcible entries.(l) 

IX.—Fresh arraignments for ihe same Offence. 

A person once acquitted, was not to be arraigned again for the same offence, 
unless the first arraignment was either without an original or with a bad one, when 
he might be arraigned afresh at the suit of the king. But if the original was good, 
he could not be arraigned again though the mesne process was bad.(2) 

X.—Standing Mute. 

If a person, charged with felony, stood mute, it had now become the regular 
practice to empannel a jury, ex officio, to try whether he stood mute of malice, or 
from infirmity. This precaution was become the more needful, as the punish¬ 
ment inflicted on the offence of standing mute had increased in severity.(3) 

XI.—Peine Forte et Dure. 

The punishment was now called peine instead oCprisone. The parties on whom 
it was inflicted were to lie in a dungeon, nearly naked, with heavy weights on 
their breast until they were dead, which appear to have been all additional circumr 
stances of severity since the reign of Edward 1.(4.) 


SECTION VIII.—STATUTE LAW UNDER HENRY V., A.D, 14.13-1422. 
HENRY VI., A.D. 1422-1452. EDWARD IV. A.D. 1461-1483. 


HENRY V.—7. Coinage. II. Flying Process. ■ 

HENRY VI.—7. Parliament and Elections. II. Qualifications of Electors. 
Ill, Qualifications of the Knights of the Shire. IV. Embezzling Re¬ 
cords. V. Criminal Processes—False Indictments. 

EDWARD IV.—7. Tenures, Knights' Service, and Soccage. II. Burgage 
Tenure. III. Rents. IV. Fee Simple. V. Estates of Freehold. VI. 
Conditional Estates. VII. Mortgage. VIII. Parceners. IX. Parti¬ 
tions. X. Joint Tenants. XI. Tenants in Common. XII. Modes of 
Conveyance, Gift, Feoffment, Grant. XIII. Livery and Seisin. XIV. 
Lease.. XV. Release. XVI. Lease and Release. XVII. Exchange. 
XVIII. Different kinds of Possession. XIX. Personal Properly. XX. 
Criminal Law-Treason. XXL Volonias Repuiabitur prof ado. XXII. 
Year Books. 


(1) Slat. 13 Hen. 4. c. 7. 
(3) 8 Hen. 4. 1. 


(2; 9 Hen. 4. 2. 

(4) See Crabb’s His. Eng.. Law, c. 22 . 
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HENRY Y.—I.—Coinage. 

On the subject of the coinage, the statutes of former reigns against the introduc¬ 
tion of foreign money were enforced and enlarged. Galley halfpence, and the 
money called Suskines and Dpitkines, and all manner of Scottish silver, were to 
to be put out and not to be cgrrent in futn^e, fqr any payment in the realm of 
England.(l) 

As some doubt had beeri entertained, whether clipping, filing, and washing the 
money of the land, ought to be judged treason or not, as no mention is made of it 
in the statute of Treason 25 Ed. III., this doubt was now removed by bringing it 
under the crime of treason.(2) 

II .— Flying Process. 

In cases of murder, manslaughter, insurrection, and the assembling of people in 
great numbers, if the ofifender fled, and any one complained thereof to the chan¬ 
cellor, a writ of capias, and afterwards of proclamation, was to be issued, and the 
party in default to be attainted.(3) 

HENRY VI.—J.— Parliament and Elections. 

The most important act of this reign was that which defined the qualifications 
of those to be elected as members of parliament, and those who were to elect, the 
provisions of which remain for the most part in force to the present day. Endea¬ 
vors had hitherto been made to secure freedom of election, and to enable all 
to give their votes who had a right so to do, the consequence of which was, that 
numbers had come together for that purpose who had no right whatever. The 
preamble to the statute complains, that « elections of knights of shires have now 
of late been made by very great outrageous and excessive numbers of people, dwel¬ 
ling within the same counties of which the most part was people of small sub- 
Btqnce and of no value, whereof every of them pretended a voice equivalent, as to 
Buch elections to be made, with the most‘worthy knights and esquires dwelling 
within the same counties, whereby manslaughter, riots, batteries, and divisions 
among the gentlemen and other people shall very likely arise, unless due remedy 
was provided.”(4) 


II. — Qualifications of Electors. 

The statute therefore directs, that the knights of the shire should be chosen by 
the people dwelling and resident in the county, having free land or tenement to the 
value pf40s.by the year, at least, above all charges. The sheriff had authority 
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given him to examine, upon tlio Evangelists, every such cliooser, ,hovv much 
he expended by the year; and if he returned any one contrary to this act, and 
was attainted thereof, ho was to forfeit j£100,and to be imprisoned for a year with¬ 
out bail or mainprise; moreover the knights were to lose their wages. The free¬ 
hold was, by subsequent statute, required to be in the county where the elector 
resided,(1) 


HI.—Qualifications of the Knights of the Shire, 

The persons chosen were, in affirmance of preceding statutes, to be dwelling 
and resident in the county; and, in a subsequent statute, it is added, that the 
knights of shires should be notable knights of the county for which they were 
chosen, or otherwise such notable esquires or gentlemen of the same county, gen- 
tils hommes del natiinte —(gentlemen by birth),—as were able to become kn ights 
and no man of the degree of vaillets, that is, yeomen, or under.(2) 

JV—Embezzling Records. 

Embezzling Records, which was before punishable only with imprisonment, 
was now made felony. Also, those who aided in this offence were made felons. 

V.—Criminal Process—False Indictments. 

Several provisions were made in this reign for the purpose of regulating crimi¬ 
nal prosecutions, so as to prevent all oppression3.(3) From the preamble of an 
act in the 6th year of this king, we find that it was common for persons to be in¬ 
dicted by suspect jurors, hired and procured to the same by confederacy and covin, 
upon which a capias used to be awarded to the sheriff of the county where the 
bench was, returnable within two or four days; when, if the party came not, an 
exigent would be awarded, and so the goods become forfeit. For the remedy of 
this evil, it was now enacted, that before any exigent was awarded, in such case 
a writ of capias should be directed to the sheriff of the county where they were so 
indicted; as also to the sheriff of the county whereof they were named in the in¬ 
dictment ; tliis capias having six weeks, at least, before the return of the same. 
To prevent indictments and appeals from being preferred in foreign counties, by 
which defendants were taken by surprise, it was enacted, that a second capias 
should issue presently after the first. So likewise, when indictments taken before 
justices of the peace were, for the sake of evading this statute, removed by cer¬ 
tiorari into the King’s Bench, it was enacted that a second capias should be 
awarded with a similar process,(4) 


(1) Slat, to Hen. 6, c.2. 
(3) Slat. 6 Hen. 6.c.l. 


(2) Slat. 23 Hen. 6. c. 15. 

(4) Stat. 8 Hen. 6. c. 10. 10 Hen. 6, 
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EDWARD IV.— 1. — Tenures, Knig/its' Service, and Soccage. 

As tliB Common Law, particularly in regard to real property, was now fast ap¬ 
proaching to the mould and form in which it exists at present, a general view of its 
state at this period will enable the reader to compare it with what it was be¬ 
fore, and what it has been since. 

Hitherto the doctrine of tenures had almost exclusively occupied the attention 
of the lawyer, but in proportion as the interest in landed property got transferred 
into a multitude of hands, and became diversified and modified, either by legal en¬ 
actments or the changes of the times, new questions of law naturally came into 
discussion, and the decisions of courts varied accordingly. 

The two principal tenures, knights’ service and soccage, were now distinguished 
by the circumstance of whether the services were uncertain or certain. Wherr 
the services to be rendered were uncertain, then the tenure was known to be 
knights’ service, and was burdened with ward, marriage, relief, and the other inci¬ 
dents of that tenure ; but when the services were certain, then it was evident that 
the lands were held by soccage tenure.(1) 

IJ,—Burgage Tenure. 

Tenure in burgage is incidentally mentioned by different writers, from the time 
of Glanville to the present period. We now find it described to be, where lands 
or tenements within a borough were held of the king or some other lord of the 
borough by certain rent. It was called burgage from burg, which Lord Coke sup¬ 
poses to come from the Sax. horrhoe, more properly borh, a pledge ; a borough 
signifying the same as a company of ten families which were one another’s pledge; 
but the more probable derivation is from the Ger. burg, Sax. byrig, a walled or 
fortified town connected with the Gr. purgos, a tower, because, originally, all 
important places were fortified and walled in. According to the feudal system, 
such towns were supposed to be held either mediately or immediately of the kingi 
from whom they received many privileges, among others that of sending burgesses 
to parliament.(2) 


III. — Rents, 

There is another subject worthy of notices namely, that of rents, which at this 
time was become a matter of some consideration. Reet, in Lat. redditus, a re¬ 
turn, from reddo, to return, signified a return made by the tenant or lessee out of 
the profits of the land. We read of rent of different kinds in the ancient books,, 
as redditus assisus, or redditus assisw, rents of assize, so called because they were 
the rents of the freeholders and ancient copyholders, which were fixed by the 
assize and could not be varied. Those of the freeholders were called 
capitales, chief rents, and both were named quietis redditus, quit rente, because 
tenants thereby went quit or free from all other services. These rents were like- 


(I) Litt.sec. 118.120. (2) Litt. s. 162, 163, 164. Co. Inst. lOO. Lilt. s. 164. 

(3) Co. 2 Inst. 19. Brit. fol. 164. Hargrav. Co. Litt. 145.1. n. 5. Co. 2 Inst'. 44. 
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'vviso distinguished by the names of reildiius aUn, white rents, or blanclio farms, 
when they were paid in silver, and redditus negri, black mail, when the rent was 
paid in work, grain, or base metal. Another kind of rents were termed fee-farm 
rents, not on account of the mode of payment, but because of (he perpetuity of 
the rent, which, according to Britton, was the true value of the land more or less, 
and was, for the most part, one-fourth of the value, although it is supposed that 
not the quantum of the rent, but the perpetuity, was essential to create a fee farm. 
This was a species of soccago tenure, and was originally called firma blanca, or 
blanche farme.(l) 


IV.—Fee Simple. 

A fee was divided into a fee simple and fee fail. A fee simple was equivalent 
in signification to an absolute inheritance, or an estate of inheritance in the most 
extended sense of the word. A fee tail was only a limited inheritance, or an in¬ 
heritance which was limited to certain heirs, from the word ialUare, to cut, as 
before observed.(2) 

V.—Estates of Freehold, 

Other estates were not estates of inheritance, but of freehold only, as that of 
tenant in tail after possibility of issue extinct, tenant by curtesy, tenant by dower, 
and tenant for term of life. 


VI.—Conditional Estates. 

There was another kind of estates described under the name of estates upon 
condition, to which conditions were annexed; arising from some pecuniary con- 
sideration.(3) 


VI I. — Mortgages. 

One of the principal estates of this kind, which has continued to the present 
period, is that of the mortuum vadium, in Fr. mort-gage, i.e. dead pledge, which 
was so called because it was doubtful whether the feoffor or mortgagor would pay 
the sum at the time limited, and if he did not, then the land which was put in 
pledge was dead to him, and if he did pay, then it was dead to the feoffee or the 
mortgagee. In the time of Glanville, this species of security was not much fa¬ 
voured in law, but it appears to have been more so in the time of Richard II., for 
Sir Matthew Hale observes, that in the Idtth year of this king the parliament 
would not admit of redemption. As this would, however, contrary to the spirit 
of the times, have encouraged alienation by means of mortgages, it appears that 
courts of equity soon after admitted, that although a mortgage was forfeited, by the 
non-fulfilment of the condition, yet if the estate were of greater value than the sum 
lent thereon, the mortgagor might at any reasonable time, redeem his estate by 


(4) Liu. a. 1. Litt. a. 13. 


(5) Litt. s. 325, 
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paying the inorlgage, principal, interoat, and expenses ; which proceeding was af¬ 
terwards denominated Equity of Redemption (1) 

Besides the above estates, wliich were considered solo, there were also others 
that might bo enjoyed by more than one person, the law of which is fully defined 
at this time. Tlie owners of joint estates were either parceners, joint-tenants, or 
tenants in common. 


VIIL — Parceners. 

Parceners were either parceners by the common law, or pardeners by the dus- 
lom. When daughters took an estate in fee or in tail, they were parceners by the 
common law, and were considered as one heir in conformity with the principle 
laid down by Bracton, “Jus descendit quasi uni heredi proter juris unitatem”— 
The right descendeth as to a single heir, because of the unity of the right.(2) 

Where lands, as by the custom of gavelkynd, descended to all thesons equally 
and in parcenary, they were called parceners by custom ; for in this case the sons 
were parceners in respect of the custom of the fee or inheritance,' and not in re¬ 
spect of their persons as the daughters.(3) 

IX. — Partitions. 

When a partition was desired by any of the parties, it was either' made' by 
agreement, or where that could not be effected, then they might have a writ called 
a Ireve de pariione faciendd ,—(a writ of partition),—which is mentioned by Brac- 
ton, whereby the unwilling parties might be compelled to make partition.(4) 

There was another sort of partition which arose from gifts in frank-marriage, as 
if a man was seised in fee and had two daughters, and on the marriage of the 
eldest he gave lands in frank-marriage, and afterwards died seised of other lands 
of greater value, it was a rule in that case, that neither the husband nor the wife 
should have any property in such remnant of the estate, unless they would put the 
lands held in frank-marriage into what was now termed hotch-pot, from hodge¬ 
podge a pudding, farrago or mixture, which is alluded to by Bracton and subse¬ 
quent writers.(5) 

Where of three parceners one wished to make partition, and two to hold in par¬ 
cenary, then one part might be allotted in severalty to the one who wished it; but 
this could only be where the partition was by agreement, for if made by force of a 
writ, each was to have her part in severalty.(6) 

X. — Joint- Tenants. 

Where lands were granted or leased to two persons to hold to them and their 
heirs, or for term of another man’s life, by force of which feoffment or lease they 
were seised, they were joint tenants. They were so called because lands or tene- 


(1) Lit. g. 322; Butler’s Co. Lit. 20 a. n. 8. 

(2) Lit. s. 241; Bract, fol. 66; Britt, c. 71; Flet. 1. 6. c. 9. 

(3) Lit. s. 265. (4) Bract, fol. 71; Lit. s. 243. et seq. , 

(5) Ibid, 266, et leq. Bract, fol. 77; Brit. c. 72; Flct. 1. 6. e. 47. 

(6) Ibid, 276. 
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ments were conveyed to tliOtn jointly. They u < conjunctim feoffati —(jointly 
enfeofibd),—or qui conjunctim lenucrunl —(vvlio i. ' jointly),—and were for¬ 
merly called partidpes et non hcm'cdes —(partakers, i ■. liens).—Joint heirs were 
distingiiislied from parceners in many points, particularly in this, that they came in 
hy purchase, that is, by the act of the parties, and that the surviving tenant in 
joint-tenancy, was to have the entire estate to himself, whatever it was.(l) 

XL—Tenants in Commom. 

Tenants in common were sucit as held lands or tenements in common, so as to 
take the profits in common. The principal diflerence between joint-tenants and 
tenants in common was, that joint-tenants bad the land by one joint title and in 
one right, and tenants in common by several titles: thus, if one joint-tenant, or 
one parcener, aliened in fee to another man, the alienee lield in common with the 
other joint-tenant or parcener, because they came in Ity diflerent titles or feotT- 
ments. Neither joint-tenants nor tenants in common were at this time compel¬ 
lable to make partition, but the common law on this point was afterwards altered 
by statute.(2) 

Xll.—Modes of Conveyance) Gift, Feoffment, Grant, 

A gift, donatio, was, as before observed, the original term for the principal con¬ 
veyance, but we find from Bracton that the term feoffamentum, feoffment, had 
come into use in his time, and was applied to a gift of corporeal hereditaments, 
as lands and tenements, which distinction is expressly confirmed by Britton, a 
subsequent writer, who says, “ done est nosrae generall plus que n’est feoffment 
care done est generall a touts choses moebles et nient moebles, feoffment est rien, 
forsque del soyle”—(Gift is a word of more extensive meaning than feoffment; 
for a gift may be of any thing whether moveableor immoveable (i.e. personal or 
real,) whereas a feoffment is of lands only).—From Littleton we learn that the 
terras gift, feoffment, and grant were in common use in this time. A gift was not 
confined to a gift in tail; a feoffment, originally employed to signify donatio fadi 
—(the gift of a fee)—was now used to signify the gift in fee of corporeal heredita¬ 
ments, and grant concessio, a term of later introduction served to denote a similar 
gift of incorporeal hereditaments, as advowsons, commons, and the like. He who 
made a gift was called the donor; he to whom the gift was made, the donee; he 
who made a feoffment was the feoffor, and he to whom it was made the feoffee; 
and, by the same rule, the grantor was distinguished from the grantee.(3) 

XIII.—Livery of Seisin. 

Between the gift, feoffment and grant, there was a further distinction as to the 
mode of performing the conveyance. The two former required the solemnity now 


(1) Ibid, 277. Co. Inst. 180 ; Bract, fol. 28. 428; Brit, c- 35; Flet. 1. 3, c. 4; Lit. s. 280 ■„ 
Bract. Tol. 430. 

(2) Lit. s. 292; Ibid, 309 ; Ibid, 2.90, 318. 

(3) Bract, fol. 53 ; Brit. c. 3t ; Lit. s. 57 ; Lit. s. 1; Lit. s. 57. 

Y 
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called livery of seisin, wliioli by Bracton is particularly described under the name 
of traditio acsinm. Livery of seisin was now, as in his time and also before, per¬ 
formed by some solemn act, as by delivery of the ring of a door or of a turf and 
the like, which I^ord Coke calls livery in deed, when the feolTor and feolTee or their 
altornies, both holding flic deed of feonincnt, and the ring of the door, &c. the 
feolTor says, “ Here I deliver you seisin and possession of this house in the name 
of all the lands and tenements contained in this deed, according to the form and 
elTect of this deed.” Livery might also be performed by words without any ce¬ 
remony or act, as if the feoffor being at the house-door said, “ Here I deliver you 
seisin and possession, Stc. There was likewise what Lord Coke calls livery in 
law, when the feoffor said to the feollec, being within view of the house or land, 
“ I give you yonder land. See, to you and your heirs.” This appears to have been 
the same in Bracton’s lime, for he speaks of “ seisina per effectum et per as- 
pectum”—(constructive seisin by vicw).(l) 

It is necessary to observe, that in all cases where a freehold should pass,whether 
by deed or without deed, it was needful to have livery of seisin, as in a lease for a 
term of life ; but in a lease for a term of years it was not necessary, because in 
this latter case no freehold should pass.(2) 

Besides, it was necessary in all feoffments and grants to have these words, “ to' 
have and to hold to him and his heirs,” for these words “his heirs,” made an es¬ 
tate of inheritance. For if a man purchased lands by these words “ to have and 
to hold to him for ever,” or by these words “ to have and to hold to him and hie 
assigns forever,” in such case he would have only an estate for life.{3) 

XIV.—Lease. 

A lease, from the French laisser, and the German lassen, to let, or give leave, 
was a conveyance by which an estate for life, for years, or at will, was created. 
These estates were originally granted to husbandmen, who every year rendered 
some equivalent in provision or money, in the shape of rent, to their lessors oir 
lords, and were for some time but little considered in law, as they amounted to little 
more than a leave or permission to hold the land at the will of the owner ; and 
those who held them being for the most part in the condition of villeins, were re¬ 
garded in no other light than servants or bailiffs of the lord, to whom they were 
expected to account for the profits at a stipulated rate. But, as it w'as soon felt 
that the cultivation of the land required the occupier to have a more permanent in- 
teresf in the soil, these husbandmen gradually acquired a larger estate, and the 
length of leases was considerably inereased.(4') 

XV. — Release. 

A release was an old mode of conveyance, as before mentioned; which, by 
Fleta, is termed charta de quieta elamaniia —(a deed of quit-claim).—Releases 
were of two kinds, namely, a release of all the rights which a man has in lands 

(1) Bract, fol. 41 ; Co. InBt.48 ; Brit. e. 33 ; Flet. 1. 3.e. 35 : Co. Inst. 4Sj Bract. 1, 2. 
c. 18. 

(2) Liu. s. 69. (3) Litt. s. 1. (4) Bract, fol. 26, 
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and (cncmenls, and releases in actions. A release, in tlie first sense, miRlit enure 
or take efibet in four difibrent ways, viz., 1. J3y way of miHcr Vestate, that is, of 
passing an estate, as when one of two coparceners released all his right to the 
other; this was to enure to make an estate- 2. Ry way of m/V/er/c that 
is of passing a right, as when a man released to a disseisor all his right, whereby 
the disseisor acquired a right, and his estate, which was before wrongful, was made 
lawful. 3. By way of extinguishment, ns when a lord released to his tenant all 
the right he had in the seigniory; this went to the extinguishment of the rent. 
4. By way of enlargement, as where there was tenant for term of years or life, re¬ 
mainder to another in fee, and he in the remainder released all his right to the par¬ 
ticular tenant and his heirs; this gave him an estate in fee simple. To make re¬ 
leases operate in this manner, it was necessary that the releasee should be in ac¬ 
tual possession, so that there might be a privity of estate between the lessor and 
lessee, and that there should be words of inheritance in the dced.(l) 

X VI.—Lease and Release. 

From this last property of releases, tliese might be occasionally, and were at 
this period used as a means of transferring the freehold. When any one wished 
to enlarge the estate of another, a deed of lease for three or four years was made 
to the party intending to purchase, and soon after he had entered on possession, a 
release of the inheiitance was given him by which he became seised of the fee 
simple the same as by feoffment with livery of seisin- This afterwards became 
an established mode of conveyance under the name of lease and release.(2) 

XVJL—Exchange. 

An exchange, like the preceding, was, as before shown, a very frequent 
mode of conveying estates, the properties of which are defined at this lime. An 
exchange of tenements, without deed or without livery of seisin, was good, pro¬ 
vided the estates which both parties had in the lands so exchanged were equal; 
(hat is, that if the one had a fee simple in the one land, the other should have a 
like estate in the other; but of things that lay in grant, it was necessary that it 
should be made by deed. The word excamlium —(exchange)—was requisite, as 
it could not be supplied by any circumlocution. Besides, it was necessary that 
there should be an execution by entry or claim in the life of the parties.(3) 

XVIII,—Different kinds of Possession. 

Having taken a general view of the state of the law respecting the creation and 
conveyance of estates, we have next to consider the various manners in which 
possession to estates might be lost. For illustrating this point, recurrence may be 
had to the early writers, when cases of wrongful possession were most frequent, 
and the law respecting them was more thoroughly discussed. Bracton, in defining 


(1) Litt. s. 445 ; Ibid, 305 j Ibid, s. 304; Ibid, 479; Ibid, 465: Ibid, 459. 

(2) 32 Hen. 6. 8 ; Reeve’s His. iii. 365. 

(3) tilt. s. 65 ; Co. Inst. 51. 
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tlic lille lo lands and tenements, discriminates nirely between tlie dilTercnt degrees 

possession jus and proprici as —(possession, right, and property).—According to 
him, there was a nuda pedum positio —(naked l(■^.''pdncy)—as in case of intru¬ 
sion, where there was minimum possessionis ai d ni/iil juris —(but the least of 
possession, and nothing of right).—Another sort of possession was clandestine 
and precarious, inasmuch as it was gained by violence ; this had parum posses¬ 
sionis and nihil juris — {liltle possession, and no right).—A third had aliquid 
possessionis and nihil jiiris — {something of possession, but no right)—such as 
that wliich belonged to a term of years, where only the usufruct was enjoyed. 
Sometimes there was mxdlum possessionis and nihil juiis — {strong possession, 
but no right)—as in an estate for life, by dower and the like. When a person had 
the freehold and the fee, he had plus possessionis and mulium juris — {more pos¬ 
session, and much right).—When a person had the freehold, the fee, and the pro¬ 
perty, then he was said to have plurimim possess'ionis and plurimum juris — 
{complete possession and full right),—or the droit droit —(perfect right)—as it 
was otherwise called.(1) 

When any one gained the possc.ssion without the jus, or tide, this wrongful 
possession had acquired, even in the reign of Edward III., the name of ouster of 
freehold, or ousting a pel son of his freehold, of whicli there were different kinds, 
as disseisin, intrusion, abatement, and deforcement.(2) 

XIX.—Personal Properhj. 

The law respecting personal property began now to be more thought of, and 
more clearly defined. Bracton, like his predecessor Glanville, had adopted the 
doctrine and language of the civil law, which he calls the law ^f na'ions, that is, 
the universal law of nature and reason. These principles were in several points 
adopted and moulded into the scheme of English jurisprudence. In regard to 
game, the decisions of courts favoured the principles of the civil law more than 
that of the forest law; holding that animals fcrce natures —(wild animals)—such 
as birds, beasts, fishes, belonged to no one except by the right of occupation. 
Even the keeping of deer in a park or warren did not give the owner a complete 
property in them, unless they could be distinguished by some mark as the colour 
and the like. Although the owner ralione soli —(by reason of property in the 
soil)—acquired such a property in deer or hares, tliat he might sustain an action 
of trespass for any injury done to them, yet still, as Mr. Reeves observes, he was 
not at liberty to call them lepores suos, or damas ^uas —f is hares or his deer),— 
but in general millc lepores, or damas vigenti —(one thousand hares, twenty deer. 
Sic.)—Nay more, a gift could not be made of a deer unless it was a white or tame 
deer in which a man could have a clear property.(3) 

XX .— Criminal Law — Treason, 

Owing to the manner in which this king came to the throne, during the life of 
Henry VI., a distinction was made between a king de jure and a king de facto — 

(1) Brnct. l.i'.l, IfiO. 

(2) Mayn. 311 : Year Books Ed. 3 and Hen. 6. pn'isim. 

(.3) .3 Ed. 1.11 i Keeve’a His. iii. 370; 3 Hen. 9. 35 ; 7 Hen. 6. 38, cl scq. 
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{a king of right and a king in fact)—as adecting llie law of treason and other 
matters. It was now laid down as a principle, that a treason against Henry VI., 
while ho was king, in compassing his death, was pnnishahlo after Edward IV. 
came to the throne. It was also settled, that nil judicial acts, ilonc by Henry VI. 
while he was king, and also all pardotis of felony and charters granted by him, 
were valid, and that a pardon given by Edward IV. before he was actually king, 
was void.(i) 


XXL—Volunlds repulahitur pro f/iclo. 

The old maxim of the criminal law that rcpulabitur pro jneio —(the 

will shall be taken for the deeil)—was now beginning to yield to a contrary opi¬ 
nion. Even as late as the reign of Henry IV. it was laid down as a rule, that if 
a man was indicted that il gesoit dcprwdando —(he lay in wait in order to rob),—it 
was felony ; but in the 9th of this king we lliid a contrary doctrine maintained. 
A man lay in wait in the road with his sword drawn, to set upon a person, and 
actually demanded tb.e money of one whom he met, yet being interrupted at the 
moment, and not having taken the money, this was adjudged not to be felony. 
This principle was afterwards established and became a rule in law.(2) 

XXI1 .— Year Books. 

One of the principal sources of legal information at this period were the year¬ 
books, which being more copious than those of the ])receding reigns, furnish an 
account of all the points of law which were then discussed in the courts. They 
contain an account of many particulars, which form a part of the English juris- 
prudence.(3) 


SECTION IX.—STATUTE LAW UNDER RICHARD III., A.D. 14.83- 
1485, AND HENRY VII., A.D. 1485-1509. 


RICHARD III.—/. Statutes of Richard III. IL Statute of Uses. III. 

Fines and JYonclaim. IV. Bailing of Offenders. 

HENRY VII.—/. Ejectment. 

I.—Statutes of Richard III. 

The short reign of the unfortunate Edward V. afforded no opportunity for calling 
a parliament, although the business of the courts went on without interruption, in 
the midst of the revolutions which succeeded each other so rapidly. The reign of 
Richard III., though short, was not altogether barren of materials for the legal his¬ 
torian. Richard called a parliament in the fir.st year of his reign, in which seve¬ 
ral acts w'ere pas.sed. 


(1) Ileeve’s His. iii.409; 19 Ed. 3.1. 

(2) 13 Hen. 4.8.; 9 Ed. 4.28. 

(3) Sec Crabb’s His. Eng. Laiv, cli. 27. 



190 STATUTE LAW UNDER RICHARD III. AND HENRY VH. 


Tlio principal siil)ject8 of tlieso statutes were uses, fines, and bailing oflendcrs, 
on vvliicli some wise provisions wero made by tliis king, who seemed to vvisli to 
atone for his atrocious usurpation by the wisdom of his government.(1) 

Il.-Slatidc of Uses. 

His first act was passed with the view of obviating some of the numerous in¬ 
conveniences which were then found to attend tlie conveying of land to a use. 
By the common law, ccshii que use had no power to alienc the land, or to do any 
act to charge the freehold without the concurrence of the feollee, which often 
created much embarrassment and confusion in the conveying of lands, wherefore 
power was given by the statute to the ceslui que use to dispose of the estate in the 
same manner as the feofice to the use might do at common law.(2) 

HI.—Fines and JN'onclaim, 

The evils which the statute of Nonclaim in the reign of Ed. HI. had occa¬ 
sioned, by diminishing the validity of fines, had doubtless long been felt; but it 
was left to the usurper Richard III. to remedy these evils by restoring the old law. 
Every fine, after engrossing, was to be openly and solemnly read and proclaimed 
in court, the same term and three next terms, during which ceremony all pleas 
should cease. A trsriscript was then to be sent from the justices of the assize 
where the lands lay, who were, in like manner, to cause it to bo proclaimed in 
every one of their sessions; and the justices of the peace the same in their ses¬ 
sions ; which proclamations were to be certified the second return of the follow¬ 
ing term. After this, a fine was to e>:clude all parties, as well privies as strangers, 
except femmes covert —(married women)—not consenting hereto, persons within 
age, in prison, out of the realm, or not of whole memory, all others having a title 
at the time the fine was levied were to put in their claim within five years after 
the proclamation and certificate.(3) 

/ F .—Bailing Offenders. 

Notwithstanding the provisions in Magna Charta and stat. West. 1, for securing 
the personal liberty of the subject, and preventing unlawful imprisonments, per¬ 
sons were nevertheless subject to be daily arrested and imprisoned for felony, 
either on no ground at all or on very slight suspicions, and were kept without bail 
and mainprise ; wherefore, the power of bailing ofienders was given to the justices 
of the peace, who were to inquire at their sessions of the escapes of all persons 
arrested and imprisoned. Sheriffs, and other officers, were likewise prohibited 
from seizihg the goods of those who were arrested or imprisoned for felonies, be¬ 
fore conviction or attainder, upon pain of forfeiting to the person aggrieved double 
the value of the things so taken. 

HENRY mi.-L—Ejectment. 

The decisions of the courts in this reign in regard to the effect of the writ of 
ejectione firmce, or the action of ejectment, lead to an important change in real 


(1) See Crabb’s Hist. Eng. Law, oh. 28. (2) 1 Ric. 3. (3) Stat. 1. Ric. 3. 7. 
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remedies. In tlie reign of Edward III., it was held that an ejeciione Jirma was 
an action of trespass, in which tlie plaintilT could only recover damages for the 
trespass; and that, for the recoverv of his term, he most bring a writ of covenant. 
In ti|e reign of Edward IV., it appears that the courts inclined to the opinion, that 
in ejectionc fimK the plaintitl'might recover what remained unexpired of his term, 
and also damages for liie time it was held from him. This opinion was now con¬ 
firmed by the solemn decision of the court, in the 14'lh year of this king, when 
the recovery of the term, as well as damages, was adjudged to the plaintifl'in an 
action of ejectment. This decision gave to the writ of ejeciione Jirmm new power, 
by which it might be employed as means of trying titles to land, and paved the 
way for its being made the substitute of real actions, as writs of assize, of novel 
desseisin, writs of entry and writs of right, which gradually went out of use,(l) 


(1) 7 Ed. d. Oj 14 Hen. 7. 341. See Crabli’s Ilis. Eng. Laiv, c. 28. 
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STATUTE LAW FROM THE REIGN OF HENRY VtH. TO 
THE Uth year of GEORGE III., A.D. 1774, 

WHEN THE POWER OF MAKING LAWS WAS GRANTED TO CANADA. 


SECTION I.—STATUTE LAW UNDER HENRY VIII., A.D. 1509-1547. 


I. Religion. II Ecclesiastical Polity. III. Election of Bishops. IV. 
Style assumed by the King. V. Dissolution of Monasteries. VI. Laiu- 
ful Mariiage Vejhied. VII. Statute 0 / Uses. VIII. Jointures. IX. 
Devises. X. Leases. XI. Partition,. XII. Descent tolling entry. 
XIII. Gifts to superstitious uses. XIV. Admiralty. XV. Limitatiems 
of Actions. XVI. Restitution of Goods in Indictments. XVII. Penal 
Laws. XVIII. Malicious Mischief. XIX. Statute of Uses. XX, 

Lease and Release. XXL Personal Actions Assumpsit. XXII. Statutes. 
XXIII. Reports. 


I. Religion. 

The cliatiges which the law underwent in thi? reign were numerous and re¬ 
markable, particularly those which concerned the national religion.(l) 

II. Ecclesiastical Polity. 

The laws regarding ecclesiastical polity were all directed towards reducing the 
power of the clergy and severing their connexion with the see of Rome, which 
had been in vain endeavoured by this king’s predecessors, but was now fully ef¬ 
fected by a series of parliamentary provisions. The first acts in order of time 
•were passed in the 21st year of this king against the unreasonable exaction of fees 
for the probate of wills, for the regulation of indulgences, and the restriction of 
pluralities. 


III.—Election of Bishops. 

The election of bishops was put upon such a footing that all pretence for an ap¬ 
plication to the see of Rome for its concurrence was done away. All bishops 
were to be presented to an archbishop, and an archbishop to the other archbishop^ 
or to any four bishops whom the king should name. When any see was vacant^ 
the king was to grant a license or conge d'elire to the dean and chapter, and there- 


(1) Crabb’a Hist. Eng. Law, ch. 29. 
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witli lo send a letter missive, containing tlic name of llio person vvlioin tliey were 
to elect, and if itiey delayed llio election for twelve days, tlien tlic king was to no¬ 
minate by letters [)atent. Wo liavo scon lliat in tlie reign of Henry I. tlie right of 
investiture <vns given up, and in consccjucnco a freedom of election was granted 
lo nil prelates, botli bishops and abbots. Tliis was confirmed by King John, and 
afterwards by statute in tlie reign of Edward III. By the abovementioned sta¬ 
tute of tliisking tlie bisliops were proliibited from applying to the see of Romo for 
its concurrence on pain of a pramumrc.^l) 

IV.—Slijln assumed by ike King. 

In order to convince the see of Rome and all tlie world tliat the king was in 
earnest in throwing olT llic allegiance lo the jiope in ecclesiastical matters, he as¬ 
sumed the title of supreme head of the church, and had it confirmed by act of 
parliament, by which his style and title were settled in the following words : 

Henry VHI. by the grace of God, king of England, France, and Ireland, De¬ 
fender of the Faith and of the Church of England and also of Ireland, in earth the 
supreme head.” It was also declared high treason to deprive him of it.(2) 

This last measure is the more entitled to notice as it was altogether a novelty for 
the kings to submit the question of their style and title to parliament, which being 
heretofore looked upon as personal matter, had been assumed by themselves at 
their own discretion. 


V.—Dissohiiion of Monasieries. 

The most material change in the ecclesiastical polity, and the most violent in¬ 
road on the property of the church, was made in the 27th and 3lst year of this 
king, when all the monasteries in England were dissolved, and the king became 
possessed of all the revenues of these houses. These he parcelled out, mostly 
among his courtiers and favourites, and thus, contrary lo the intentions of the ori¬ 
ginal donors, and to the statute of Richard II., increased the number of lay appro¬ 
priations. 

The primitive institution of suffragan bishops was provided for, and regulated 
by, a statute in the 26ih year of this king, which empowered every bishop to ap¬ 
point two honest and discreet spiritual persons within his diocese, of whom the 
king would appoint one to be a suffragan. The towns to which suffragans were 
appointed, together with their duties and privileges, were specified in this act. In 
his 33d year he erected, out of the ruins of the dissolved monasteries, several new 
bishoprics, that is to say, Gloucester, Bristol, Peterborough, and Oxford, which 
were annexed to the province of Canterbury, and that of Chester, and Sodor and 
Man, were annexed to the archbishopric of York. 

As Henry had gone thus far in throwing off all political connexion with the see 
of Rome, it is not surprising to find that notwithstanding his professions of attach- 


<l> Stat.25Ed. 3. 


(2) Stat, 35 Hen. 8, c. 3; Crabb’s Hist. Eng. Law, c. 30. 
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mcnt to the doctrines and discipline of the Roman cliurcli, lie should feel dis¬ 
posed to introduce some changes in the forms of the national religion. Acenrd- 
ingly, wo find, that an act was passed in the .l lth year of his reign, empowering 
the king to appoint a commission of bishops and clergy to agree in a form of re¬ 
ligion. But having set his subjects an example of thinking for themselves, and 
holding lightly what had been establibhed, he endeavoured in vain, by several penal 
statutes in the 3Isl, 34th, and 3oth years of his reign against iliversilies of opi¬ 
nion, to fix them at the point he p'cased. 

VI.—Lawful Jllurriagcs defincil. 

Several statutes were made on the subject of marriage, in order to suit the con¬ 
venience of this capricious king; but the only one entitled to notice was that 
passed in his 32d year, by which all marriages contracted by lawful persons, that 
is, persons not prohibited by God’s law to marry, and duly solemnized, were to be 
held valid. The preamble to this statute states, as a reason for the act, that 
“what sparks remained of the papal legislation might kindle hereafter a great 
flame ; and, at least, while they remained, might show that the pope’s power was 
not entirely extinct.” 


Vll.—Slaiute of Uses. 

The statute of uses, in the preceding reigns, not having obviated the inconve¬ 
niences which were complained of, as attending this secret mode of conveyance, 
a fresh attempt was made in this reign to remedy this evil. To this end, the fa¬ 
mous statute of uses was passed in the 27th year of this king, which, after enu¬ 
merating the evils resulting from such subtle-practised feoffments, fines, recoveries, 
abuses, and errors, proceeds to enact, that when persons shall stand seised of lands 
or other hereditaments, to the use, confidence, or trust, of any other person, or body 
politic, the person cr corporation entitled to the use in fee simple, fee tail, for life or 
years, or otherwise; shall from thenceforth stand and be seised, and be deemed in 
lawful seisin of the land, &c. in such like estate as they had in the use or trust; 
and the estate, title, right, and possession, shall henceforth be adjudged in them. 
Thus the statute executed the use as it has since been called, that is, transferred 
the use into possession ; by which means the ceslui que use become completely 
posessed of the land in law as he was before in equity. This is the substance of 
that statute, which in pleadings and deeds has since been distinguished by the 
name of the statute for transferring uses into possession, or the statute for convey¬ 
ing the possession to the use.(l) 

It was very soon felt that one consequence of this statute would be, to facilitate 
the conveyance to uses, particularly by means of bargain and sale, which had 
already become frequent. In order to give this sort of transfer the notoriety which 
was so much desired, another act was passed in the same year, which directed 
that no bargain and sale should enure to pass a freehold, unless it was made by 


(1) Stat. of Uses, 27 Hen. 8,e. 10; Reeve’s Hist. iv. 214. 
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induiituro, nnd enrolled, within six tnoiiths, in one of the coiirl.s at Westminster, 
or willi tile aislos roltdorttni —(kcc\wr of tlic records)—of the eotitily.(l) 

It was, doubtless, tlioiiijlil, by llius destroying tlie intermediate estate of the 
feoffee, lands would no longer pass by limitation of use, but by formal livery of 
seisin ; but, in order to guard against these secret transactions, which it was the 
object of the statute to jiut a stdj» to, it was tints ordained, that when fliey con¬ 
cerned any freehold interest, they should bo by deed indented and enrolled. 

I'lII. — Joinfurcs, 

Another provision of the statute had regard to jointures, which, as before ob¬ 
served, sprung out of the practice of conveying to uses. W'hcn, in consequence 
of tlie statute of uses, cestui (juc use became absolutely seised of the land, and the 
wife would have become dowahle, it was found necessary, in order to prevent the 
double claim of dower and jttinture, to provide that in making such an estate in 
jointure, the wife would be for ever barred of her dower. 

IX. — Devises. 

An important consequence of the statute of uses was, that cestui guc use had no 
longer the power to devise the land as at common law; no lands or tenements 
were devisible, e-xcept by the particular custom of sonic boroughs. This king, 
however, being more favourable than Ids predecessors to the removal of those re¬ 
strictions which impeded the transfer of landed property, a statute was passed in 
the 32d year, which was revised and amended in his 34'th and 35th j'ears, en¬ 
abling persons who held landsand tenements in soccage to devise the whole, with 
a saving of the king’s primer seisin,(2) 

A’.— Leases. 

It appears that the remedy which the statute of Gloucester gave the lessee for 
years to recover again-t the lessor, when he suflered himself to be impleaded in a 
real action by collusion, did not extend to several cases in which the interests of 
termors were affected ; for, if the lease vv'ere without writing, or a recovery was 
suffered by default, the termor could not recover his term. It was also suppo.sed 
that tenants by statute merchant, statute staple, or elegit, could not have their 
remedy by this statute. In order to meet all these cases, a statute, in the Slst year 
of this king, directed, that all lessees should maintain their leases against the re- 
enverors, and that no statute merchant, statute staple, nor execution by elegit, 
should be made void by any feigned rccovery.(3) By another statute, in the 32d 
year of this king, a further provision was made to protect lessees against tenants in 
tad, so that, if any person seised in fee or in tail, in his own right, or in the right 
of his church, or his wife, or jointly with his wife, made a lease by indenture for 
years or life, it was ordained that it should be good and lawful, the same as if the 
lessor was seised in fee simple, provided it were not made to any lessee having 
an old lease unexpired, or not surrendered, and also not made in reversion. This 


(3) Slat. Clone. Co. 2 Inst. .S3t. 


(1) Stnl. 27 Hen ?. c. 16. 

(i.) SUt, 32, 3tj 35 Hen. S. 
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was artorwni'cl!) callcJ tlio PiinMing slaliitc, lo distinguish it from the restraining 
statutes in Queen Elizabeth’s liii)e.(]) 

A7.— Parlition. 

As inconveniences frequently arose in eases of joint-tenancy, where the parties 
wore not willing to make partition, it was thought advisable, in the 21st year of 
this king, to compel joint-tenants, and tenants in common, to make partition, by 
the writ dc paHitione fncicndd, in the same manner as coparceners were compel¬ 
lable at common law. This act, which was confined to estates of inheritance, 
was afterwards extended, in the 32d year of this king, to estates for life or 
ycars.(2) 


XII.—Descent tolling entrij. 

The statute of mortmain was now, agreeably to the temper of the limes, ex¬ 
tended against gifts to superstitious usc.s. 

XIJI .— Gifts to snperslit ions uses, 

A statute, in the 23d year of this king, made void all dispositions to the use 
of churches, chapels, &c., lo the intent to have obits perpetual, or service of a 
priest for evcr.(3) 

XIV _ ridmiratty. 

A material alteration was made in the criminal judicature of the court of Ad¬ 
miralty, by two statutes, in the 27th and 28lh years of this king. By the first, all 
oflences of piracy and robbery, &c. done on the sea, were to be tried in such 
places of the realm as shall be limited lo the king’s commissions, directed to the 
lord admiral, or his deputies. By the second it was enacted, that all olTences 
committed upon the high sea, should be tried by commission of oyer and terminer, 
under the king’s great seal, consisting of the admiral, or his deputy, and three or 
four more, among whom two common-law judges were to be of the number. 
Their proceedings were not lo be according to the course of the civil law, by- 
means of witnesses only ; but according to the common law, by means of 
jury.(4.) 


X V.—Limilaliom of Actions. 

^orhe provisions were made by statute for limiting actions both in civil and 
criminal proceedings. A writ of right was now limited to the period of sixty- 
years, within which it v%-as necessary for it to be brought. Other writs, or actions 
possessory-, w-ere limited to fifty- years. Actions upon penal statutes were to be 
brought by- the king within three years, and by any common person within one. 
It is here worthy of observation, that in the time of Glanville and Bracton, when 
the administration of justice w-as more immediately in the hands of the kings, the 


(1) Stat. 21 Hen. ,S. c. 15. (2) Stat. 21 and 32 Hen. 8. 

t3) Stat. 23 Hen, 8. e. 10. (^4) Stat. 27, 28 Hen. 8 ; Co. 4 Inst. 
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lirnitationH of actions were ileicnnincd by cirriitnslnticeH, wblrli iiocoH.snrily inadn 
llieni indednite and variable. By llie nlal. AVeatm. l,llic reij^n of Richard I. was 
made Ilie lime of limitation in a writ of right.(1) 

XV/,—Itvsiilulion of Goods in Indictments. 

By the common law, restitution of gootls could he had only upon an .appeal, 
hut not upon indictment, because this \vas at the suit of the liing. Wherefore a 
slatnle, in the t2Ist year of this king, gave the same advantage in indictment n,s in 
appeal, which was growing more and more out of favour. Accordingly, if a [ler- 
Hon was convicted of larceny, by the evidence of any one, the owner of the goods 
might recover liis property, or the value of it, out ol'tlie olTeiuler’s goods, by .a writ 
of restitution, in the same manner as in casus of appeal.(‘2) 

A’ Vll.—Penal Laws, 

The penal statutes of this reign were numerous and severe heyond all prece¬ 
dent ; hut, as they were for the most part repealed iii the ne.xt reign, it will not he 
needful to enlarge upon any liere but what were permanent. 

A' VIII.—Malicious Mischief. 

It was likewise made felony to burn or destroy limber that was prepared for 
building; also the cutting the heads of ponds, and other species of malicious mis- 
chiof.(3) 

XIX.—Siahtic of Uses. 

The slatulo of uses did not set every question on this subject at rest. TJie 
principal matter in dispute was the condition of the feollecs, as to what interest and 
power remained in them when, at the instant of their appointment, the statute 
transferred the possession from them to the cestui que use ; the courts teeming 
still to adhere to the notions respecting feoffees, which prevailed after the statute 
of Richard III. If, as is supposed, it was the intention of that statute to revive 
the old mode of conveyance of feoffment and livery of .seisin, the end was so far 
from being answered, that the contrary effect was produced ; uses became a com¬ 
mon mode of conveymnee, and almost entirely superseded feoffments. Coven¬ 
ants to stand seised to uses, nllliough discountenanced in former reigns, became 
frequent, and the decisions of the courts were in their favour.(4') 

A'A .—Lease and Release, 

Another mode of consmyance, whicli acquired its force and operation from the 
statute of uses, was a lease and release. This method of conveyance was doubt¬ 
less derived from the practice alluded to in the reign of Edward IV., of first grant¬ 
ing a lease, and then a release, by way of enlarging the estate. It is said to have 


(1) Slat. .'32 Hen. c. 2; .Staf 7 Hen, 8, c. 3. 

(2) Stat. 21 Hen. 8. (3) Slat- 37 Hen. 8. c. 

(•U Reevea’ Ufjt. ir. 323 j 34 Hen. Sj Bro. Feoff, al Use, 16. 
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been regularly introduced by Serjeant Moore for the coiivcnience of Lord Norria. 
The course of proceeding in this matter was as follows: A bargain and sale was 
made for a term, which, ns it did not come within the statute of uses, did not re¬ 
quire to be enrolled ; and when the bargainee was in possession of the term, he 
was in a capacity to receive a release of the inheritance, the deed of release con¬ 
taining the whole settlement of the estate so conveyod.(l) 

XXL—Personal Actions — Assumpsit. 

Personal actions were now more clearly understood, and more fully explained 
than formerly. We have seen, that in the reign of Edward III., actions on the 
case were grounded upon malfeasance. In the reign of Henry IV., an attempt 
was made to apply it to cases of nonperformance of a promise; but the courts 
were slow in allowing the name of trespass to be given to a thing that had never 
been done, and several actions of this kind were brought before they obtained a 
judicial decision in favour of the principle. In action against a carpenter, quare 
cum assumpsisset —(for that whereas he promised, &c.)—to build a house within 
a certain time, it was objected that this was in covenant, and, as no writing was 
shown, that the action must fail.(2) 

XXII.-^Statutes. 

The statutes of this reign assumed the form which they have since retained, 
and are remarkable for their immoderate length. The statute of wills, in the 21st 
year of this king, is the first example of this kind which seems to have served as 
a model for drawing up statutes for the future. As parliament was now acquiring 
so great a share in legislation, the framers of these acts were proportionably anxious 
to include under the statutes every provision, so as to diminish the discretionary 
power of the executive government as much as possible.(3) 

The same wordy style, and the same attempt at precision, was copied by the 
lawyers in their deeds of conveyance and other instrument's, so that the language 
of the law became remarkable for the tediousness of its phraseology and the mul¬ 
tiplicity of its repetitions. 


XXIIL—Reports. 

The practice of appointing stated reporters is supposed to have ceased in this 
feign, which may account for the scantiness of the year-book compared with that 
of former reigns.(4) 


(1) Reeves’ Hist. iV. 356. 

(2) 2 Hen. 4. 3; Reeves’ Hist. iii. 245. 
(4j Crabb’s Hist. Eng. Law, eh. 29. 


(3) Reeves’ Hist, iv, 412. 
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SECTION ir.-STATUTE LAW UNDER EDWARD VI., A-D. 154.7-15.53. 


1. Reformation. 11. Sacrament. III. Abolition of Chantries. IV. Acta 
of Uniformity. V. Booh of Common Prayer. VI. J^onconformists. 
VII. Marriage of the Clergy. VIII. Brawling in a Church or Church 
Yard. IX. Poor Laws, X, Tithes. XI. Loss of Dower for Treason 
and Felony. 


I. — Reformation. 

The reign of this prince, though short, is rendered memorable by the comple¬ 
tion of the Reformation, for which the proceedings in the former reign had fully 
prepared the way. 

To change the forms of religion, to which the people had been endeared by long 
habit, was not unattended with risk and inconvenience. Wlien the minds of men 
became unhinged, they naturally did not know where to slop ; and when taught to 
disregard the externals of religion, they would be apt to despise religion itself, or 
to form very fallacious notions on the subject. To fry to obviate these inconve¬ 
niences was one of the first acts of the legislature in this reign. 

II. — Sacrament. 

In the preamble to the first statute of Edward VI., concerning the sacrament, 
it is stated, that it is called in scripture a supper, the table of the Lord, the com¬ 
munion and partaking of the body and blood of Christ, but that many persons had 
condemned in their hearts the whole thing, on account of certain abuses hereto¬ 
fore committed in the misapplication of it. For this reason all persons were pro¬ 
hibited from depraving the sacrament by contemptuous words or otherwise, on 
pain of imprisonment and being fined at the king’s pleasure. Likewise, by this 
statute, the communion of the sacrament in both kinds was to be ministered to the 
people within the church of England and Ireland, and the minister was not per¬ 
mitted to deny the same to any person.(l) 

III.—Abolition of Chantries. 

In order to complete the work of humbling the clergy, all charities, colleges, 
and free chapels, as also all lands given for the finding of a priest for ever, or for 
the maintenance of any anniversary, &c. were, by another act, given to the 
king.(2) 


(1) Stat. 1 Ed. 6. c. 1. 

(2) Stat. 1 Ed. 6. c. 14; Stat. 2 and 3, 3 and 4, 5 and 6, Ed. 6. 
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1V.—Ads of Uniformity. 

Ill tlio next niul following years, llio legislature was cngnged in inlrotlucing a 
unifortnily of service, anil a due administration of the sacraments. 

V,—Book of Common Prayer. 

As divers common prayers had of late crept into use, the Archbishop of Can¬ 
terbury was now appointed to draw up, with the assistance of some other bishops, 
one convenient and meet order of prayer and administration of the sacraments, 
which, when performed, was entitled, “ The Book of the Common Prayer and 
Administration of the Sacraments, and other Rights and Ceremonies of the Churcli, 
after the Use of the Church of England,” which was directed to be used in all 
cathedrals and parish churches. In the 5th and Gth years of this king, this Book 
of Common Prayer underwent a revisal, to remove the doubts which bad arisen 
about the service, “ rather,” as the act states, “ by the curiosity of the ministers 
and mistakers, than for any other worthy cause.” 

VI. — JYo7iconformis{s. 

In order to enforce the reformation, by putting a stop to the Roman forms of 
worship, several provisions were made, prohibiting what was called vain, untrue 
and superstitious services, such asantiphoners, missals, processionals, and the like. 
All persons and bodies corporate were likewise enjoined to take out the images in 
churches, and deliver them to the bishop ; and not to omit so doing on pain of 
forfeiting 20s. for every prohibited book or picture, for the first oftence ; £i for 
the second ; and for the third, imprisonment at tlie king’s will. All persons were 
likewise commanded to attend their parish-church or chapel regularly, upon pain 
of censures of the church.(1) 

VII.—Marriage of the Clergy. 

The celibacy of the clergy had served as a powerful means of keeping that body 
true to the Roman church ; wherefore it was thought necessary, at an early period, 
to abrogate all laws, canons, constitutions, and ordinances, which forbade marriage 
to ecclesiastical persons.(2) 

VIII.—Brawling in a Church or Church Yanh 

As the reverence for sacred places which had heretofore been protected by the 
common law', was now very much diminished by this revolution in religion, it was 
found necessary to enact, that quarrelling, chiding, or brawling, in a church or 
church-yard, should subject the offender, on conviction, if a layman, to suspension 
ab ingressu ecclesice —(from entering the church);—and, if a clerk, to be sus¬ 
pended from his ministerial functions, at the discretion of the ordinary. If any 
one smote, or laid violent hands on another, he was to be ipso facto excommu¬ 
nicated. For drawing a weapon, the offender was, on conviction, by verdict of 
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twelve men, or by confession, or by two lawful witnesses, before the justices of 
assize, to lose bis earsj and, if he had no cars, to be branded with the letter F in 
the check, to denote him a fray maker, or fighter; and moreover to be deemed 
excommunicate.(1) 

IX.-Poor Laws. 

One inconvenience attending the supi)ression of monasteries was, that the 
sources of charity being now for a time materially diminished, the number of va¬ 
grants was exceedingly increased, insomuch that the statute passed on this subject 
declares them to be more in number than in other regions. Wherefore, to re¬ 
medy this evil, as it was hoped, by a measure of more than ordinary severity, it 
was now enacted, for the punishment of vagabonds and sturdy beggars, that any 
one, being apprehended, and convicted before two justices, upon proof of two 
witnesses, was to be branded with the letter V, and adjudged a slave to the person 
who brought and presented him.(2) 

X.—Tithes. 

The statutes in the firmer reign respecting the regular payment of tithes, were 
now confirmed and enlarged Jjy sovejjal provisions, for the purpose of securing to 
the clergy their dues, and affording them a remedy in the spiritual courts against 
all acts of injustice in that matfer.(3) 

XI.—Loss of Dower for Treason or Felony. 

By the common law, a woman lost her dower by the attainder of her husband 
for treason or felony; but by a statute in the first year of this king, this point of 
law was changed in favour of the woman; it was, however, repealed, so far as 
regarded the crime of treason, by a subsequent statute, and the common law re¬ 
stored, so as to take away the wife’s dower, in case of treason by the husband.(4) 


SECTION III.—STATUTE LAW UNDER PHILIP AND MARY, A.D. 
1552-15.08. 


I. Re-estahlishment of Popery. II. Poor Laws. III. Benefit of Clergy. 
IV. Witnesses for the Prisoner. 

I. — Be-esiahlishment of Popery. 

The reign of Queen Mary was commenced with the repeal of all the laws 
concerning the Reformation that had been passed in the preceding reign. Like¬ 
wise, with a view of restoring the national religion to its old form, a provision was 


(1) Stat. 5 and 6 Dd. 6. c. 4; Co. 3 Inst. 17. 

(2) Stat. 1 Ed. 6. c. 3. 

(3) Stat. 27 and 32 Hen. 8; Stat. 2 and 3 Ed. 6. c. 13. 

(4) Stat. 5 and 6 Ed. 6 c. 11. 


AA 



'202 


STATUTE LAW UNDER PPIILIP AND MARY. 


made against such as distnrl)cd a priest or preacher in the exercise of his ministe¬ 
rial functions, or cornmitled any act derogatory to the national worship, inflicting 
three months imprisonment on the oflender, and additional penalties if he did not 
repent. The former statutes against heretics were revived in the first and second 
year of Philip and Mary, and the papal authority was put on the same footing as it 
was before the 20th of Henry VIIf., by a repeal of the law against licenses and 
dispensations, &c. But, lost this sweeping repeal of so many statutes, aflecting 
church property, should bring the possessions of many into hazard, and introduce 
much contention, the parliament supplicated their majesties to intercede with Car¬ 
dinal Pole, who was come over into England as legate (t lateie to reinstate the 
papal i)ower, that all persons, and bodies corporate, as well as the crown, should 
enjoy all the possessions they were entitled to. Thus was the Roman religion 
once more re-established by law, precisely as it was before the 20th of Henry 
VIII.(l) 

II.—Poor Laws. 

The other acts of this reign were mostly in confirmation of former statutes. To 
the acts for the relief of the poor, a statute in the 2d and 3d of Philip and Mary 
added the provision, that if a parish was too small to sujjport its own poor, licenses 
might be granted under seal to such of the poor as the justices of the county 
thought proper, to beg abroad ; but as this was only a temporary measure, the 
management of the poor remained on the old footing until the next reign.(2) 

ill.—Benefit of Ckrgij. 

Benefit of clergy was taken away from accessories before the fact in petty trea¬ 
son, robbing in a house or on the highway, and wilful burning of houses. This 
was in affirmance of a statute in the preceding reign, which took away benefit of 
rdergy from the principals in the same oflences.(3) 

/ V ,— Witnesses for the Prisoner. 

As to witnesses in favour of the party accused, we have no mention of any 
thing of the kind before this reign ; for by the civil law, which was probably 
followed in this particular, neither counsel nor witnesses were allowed on behalf 
of any one accused of a capital crime. It has been cited to the honour of this 
queen, that when she appointed Sir Richard Morgan chief justice of the Common 
Pleas, she enjoined upon him, “That, notwithstanding the old error, which did 
not admit any witness to speak, or any other matter to be heard, in favour of the 
adversary, her majesty being party, her highness’ pleasure was, that whatsoever 
could be brought in favour of the subject should be admitted to be heard; and, 
moreover, that the justices should not persuade themselves to sit in judgment 
otherwise for her highness than for her subject.”(4') 


(1) Stat. 1 Mar. st. 2. c. 3; Stat. 1 Mar, st. 2. c. 2 j Stat. 1 and 2 Phil, and Mar. c. 6. 

(2) Stat. 2 and 3 Phil, and Mar. c. 5. (3) Slat, 4 and 5 Phil, and Mar. c. 4. 

(4' 4 Comm. 359; Hollingsh. 112 2 ; Stat. Trials, i. 55 . See Crabb’a Hia. Eng.Law, ch. 30. 
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SECTION IV.—STATUTE LAW UNDER ELIZABETH, A.D, 1568-1602. 


I. Reformation. II. Common Prayer. III. Heresy defined. IV. The Thirty- 
nine Micles V. Papal Power abolished. VI. Court of High Com¬ 
mission. VII. Conge d'Elire. VIII. Gifts to Charitable Uses, IX. 
Enrolment of Fines. X. Informers and compounding information, XI. 
Criminal Law. XII. Canonical Purgation abolished. 

I. — Reformation. 

This reign was commenced, like tlje two preceding, with enacting laws on the 
subject of religion, whereby the Reformation was re-established on the same foot¬ 
ing as in the time of Edward VI. 

II. —Common Prayer, 

The statutes in the 2d and 3d of Edward VI. respecting the common prayer, 
which had been repealed in the 1st year of Mary, were now revived by Elizabeth, 
with additional provisions against ministers who omitted this form of prayer, and 
against all other persons who, in plays, song--, or other open words, spoke in dero¬ 
gation of it. Also the statute of Edward VI. against reviling the sacrament was 
revived, and further protection given to the ordinances then established. Those 
who absented themselves from their parish church or chapel on Sunday were 
subjected to a penalty of twenty pounds for every month.(l) 

III. —Heresy defined. 

As the prevailing notions with regard to heresy were now altered in consequence 
of the Reformation, it became necessary to determine by an express enactment, 
what should be comprehended under this offence. Accordingly we find, that all 
statutes against heretics, from the time of Richard II. to that of Philip and Mary, 
were repealed in the first year of this queen; and heresy was now defined to be 
that which had been so declared by the words of the canonical scriptures, and the 
interpretations of the first four general councils, or what might hereafter be so 
declared by parliament, with the assent of the clergy in convocation. Likewise, 
by this statute, the jurisdiction of heresy was left as it stood at common law, 
namely, to the infliction of censures in the ecclesiastical courts ; and in case of 
burning a heretic, to the provincial senate only, unless, as Sir Matthew Hale 
supposes, that this power resided in the diocesan. In all cases it appears that the 
writ de haretico combutendo —(for burning a heretic)—was not demandable at 
common right, but only grantable at the discretion of the king.(2) 


(1) Stat. I El. c. 2, 


(2) Stat. 1 Et. c, 1 j Hale, P. C. 405. 
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IF .— 7'/ic Thirly-nine Articles. 

As a further means of producing uniformity of doctrine as well ss vvorsliipj 
thirty-nine articles, embracing the most important points of religion, were agreed 
upon at a convocation of lire church of England in 1562, and ratified by the 
queen, to which all persons before ordination were obliged to subscribe, and if any 
minister impugned these articles, he was, on conviction before the bishop, to bo 
deprived of his living.(1) 


V.—Papal Power abolished. 

Other statutes were expressly levelled against the see of Rome. One statute 
inflicted penalties on any one who maintained the papal authority ; another was 
passed against purchasing papal bulls. Several statutes were passed against recu¬ 
sancy, saying mass, perverting protestants, and the like. In the last of these 
statutes, obstinate popish recusants, for so the Roman Catholics were now called, 
that is, those who within three months after conviction, refused to conform them¬ 
selves to the obedience of the laws in coming to church, were to abjure the realm, 
and ;if any refused to abjure, they were adjudged to be felons without benefit of 
clergy. (2) 


VI .— Court of High Commission. 

The first act of this queen having revived the statutes 26 and 35 Henry VIIL, 
which declared the king supreme head of the church, a clause was added to that 
statute for the purpose of restoring to the queen the jurisdiction in ecclesiastical 
matters which had heretofore belonged to the crown. By virtue of this act a 
court was erected, entitled “The Court of High Commission in Ecclesiastical 
Causes,” which had authority to correct all errors, heresies, abuses, and enor¬ 
mities, and it was presumed, that this court had also authority to fine and imprison ; 
but its jurisdiction was que.stioned in two points of view; first, as to what causes 
belonged to the high commissioners by force of the statute, and secondly, in what 
causes they might impose fine and imprisonment and what not,(3) 

Vll .— Conge di’Elire. 

The stat. 25 Hen. VIII. respecting the election of bishops, which was repealed 
in the reign of Edward VI., was revived by a statute in this reign.(4) 

VIII .— Gifts to Charitable Uses. 

Another statute in behalf of the poor gave any private person the power of 
founding hospitals, alms-houses, and other charitable institutions, which heretofore 
could only be done by the king, or by his special license. By this statute all 


(1) Stat. 13 El.c. 12. 

(2) Stat.5 El.c.l; Stat.I3EI. c. 2; Stat. 23.29. 31. 3.^ El. 

(3) Co. 4 Inst. 324. See Crabb’s Hist. Eng. Law, ch. 31. 

(4> Stat. 1 El. c. 1. 
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t)ei'3ons fseizod of estates in fee were enabled, by deed enrolled in the Court of 
Chancery, to erect hospitals and the like, which should be incorporated by such 
name as the founders or their heirs appointed, and should have capacity to take 
lands, not exceeding in value jC200 per annum, without license or writ of ad 
(/Mof/c/aOTTiwOT, and notwithstanding any statute of Mortmain ; but such corpora¬ 
tions were disabled from rraking leases for longer than twenty-one years, and 
reserving the accustomable yearly rent, which was payable for the greater part of 
twenty years before.(l) 

IX.—Enrolment of Finest 

The stat. 23 Eliz. enacted in affirmance of the stat. 5 Hen. TV., that writs of 
covenant and other writs on which a fine should be levied, together with the 
teturn thereof, the dedimus potestatem, and every other circumstance connected 
\vith the levying a fine, should be enrolled.(2) 

A '.—Informers and compounding information. 

Owing to the number of penal statutes which now existed, and the encourage¬ 
ment which they held out to needy persons to bring informations for the sake of 
the forfeitures, two statutes were made in this reign, namely, in the 18th and 31st 
years of this queen, for the purpose of regulating this troublesome description of 
people, and in some instances inflicting corporal punishment on such persons, if 
convicted of malicious or oppressive proceedings. Among other things, com¬ 
pounding informations on penal actions, that is, taking any money or promise from 
the defendant, without leave of the court, by way of making a composition with 
him not to prosecute, subjected the offender to a penalty of iilO, two hours stand 
ing in the pillory, and to be for ever disabled from suing such popular action. On 
the subject of these informations, it is worthy of remark, that no prosecution could 
be brought by any common informer after the expiration of a year from the com¬ 
mission of the olfencc.(3) 

XI .— Criminal Law. 

Among the additions to the criminal code, may be reckoned several new felonies j 
as wandering about under the garb of soldiers or mariners ; carrying away 
heiresses, in confirmation of the statutes in the reigns of Henry VH. and Philip & 
Mary were made felony without benefit of clergy; also embezzling the king’s 
stores ; against moss-troopers, that is, those who carried away persons and im¬ 
prisoned them, for the sake of getting a ransom, which was a frequent practice in 
the northern counties. Also the maliciously setting fire to stacks, privately stealing 
from a man’s person, and even associating with gypsies, was felony, without be¬ 
nefit of clergy. Circulating false prophecies, for the sake of exciting sedition, 
subjected the offender, for the first offence, to imprisonment for a year, and for¬ 
feiture of goods; for the second offence, to imprisonment for life.(4) 


(1) Stat. 39 El. c. 5. (2) Stat. 23 El. c, 3. 

(3) Stat. 18 El. c. 5 ; Stat. 31 El. c. 5. 

(4) Stat. 39 El. c. 17; Stat, 39 El. c. 9 j Stat. 31 El. c. 4 ; Stat. 43 El. c. 13 ; Stat. 8 El. 
C.4; Stat. 5 El. c. 20; Ibid, c. 15. 
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XII ,— Canonical Pur gallon abolished. 

One change was made in the old law, by the abolition of canonical purgation. 
By a statute, in the 18th year of this queen, it was enacted, that instead of deli¬ 
vering persons entitled to the benefit of clergy to the ordinary, as had been accus¬ 
tomed, they should either be discharged or detained in prison, as the justices 
should think fit.(l) 

Benefit of clergy was also taken away from cutpurses, and from those stealing 
out of a dwelling-house any thing above the value of 5s.(2) 


SECTION IV.—STATUTE LAW UNDER JAMES I., A.D. 1602-1625. 


I, Leases by Ecclesiastical Persons, II, Privilege of Parliament, III, Abo¬ 
lition of Sanctuary and Abjuration, IV. Larceny in Women. 

I.—Leases by Ecclesiastical Persons. 

In the statute of the last reign, limiting the leases granted by archbishops and 
bishops to 21 years, or three lives, an exception was made in favour of the crown ; 
but this exception was done away by a statute in the first year of this king.(3) 

11 .Privileges of Parliament. 

Doubts having existed, whether, if a person were taken in execution, and set at 
liberty by privilege of either house of parliament, a new writ of execution might 
issue against the parly, a statute was passed, in the 2d year of this king, em¬ 
powering the plaintiff to sue forth and execute a new writ after such time as the 
privilege of parliament had ceased.(4) 

III.—Abolition of Sanctuary and Abjuration. 

The old law of sanctuary and abjuration, after having been restricted by several 
statutes, was at length found to be fraught with so many inconveniences as to 
render its abolition expedient, which was accordingly effected by a statute in the 
21st year of this king. 


IV.—Larceny in Women. 

By a statute in the 21st year of this king, it was enacted, that women, in cases 
of larceny, where men would have the benefit of clergy, should be branded with 
the letter T with a burning-hot iron upon the brawn of the thurob.(5) 


(1) Stat. 18 El. c. 7. (2) Stat. 8 and 39 Ed. 

(3) Slat. 1. Jac. 1. c. 3. Crabb’a Hist. Eng. Law, ch. 31. 

(4) Stat. 2 Jac. 2. c. 13. 

(5) Stat. 21 Jac. 1. c. 16. 
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SECTION V.—STATUTE LAW UNDER CHARLES I., A.D. 1625-1649, 
AND CHARLES II., A.D. 1649-1685. 


/. Convention of Parliament. II. Independence of the King. III. The 
King declared to he the Generalissimo of the Military and JYaval Forces of 
the Country. IV. Parliament. V. Oath of Mlegiance. VI. Abolition 
of Military Tenures. VII. Excise. VIII. Post Office. IX. Corpo¬ 
ration and Test Acts. X. Habeas Corpus. XI. Writ de Hceretico Com- 
hurendo. XII. Navigation. XIII. Statute of Frauds. XIV. Parol 
Conveyances. XV. Nuncupative Wills. XVI. Statute of Distributions. 
XVII. Manner of voting supplies in this reign. XVIII. Right of im¬ 
prisoning. XIX. Tenures. XX. Copy Holds. XXL Title by pur¬ 
chase. XXII. Common Assurances. XXIII. Courts Martial. XXIV. 
New Trials. 


• I .— Convention of Parliament. 

As the two houses of parliament met, before the Restoration, by an act of their 
own, which was justified by the necessity of the case, it was thought expedient 
in order to prevent this from being drawn into a precedent, to confirm all the pro¬ 
ceedings of that parliament by an express act of the legislature. 

II.—Independence of the King. 

By another act, the independence of the king, and the inviolability of his per¬ 
son, vvasrecognised.(l) 

III.—The King declared to be the Generalissimo of the Military and Naval 
Forces of the Country. 

By another, the king was declared generalissimo within the kingdom, and the 
ancient power of the crown,in regulating the military and naval forces of the coun¬ 
try, was confirmed ; and several provisions were made on the subject of the army 
by subsequent statutes. Among other things, the exportation of arms and am¬ 
munition out of the kingdom was prohibited under severe penalties; also, the bil¬ 
leting of soldiers in private houses, without the consent of the owners, was prohi¬ 
bited ; and the quartering of soldiers was assigned to inn-keepers, stable-keepers, 
victuallers, and the like.(2) 


JV. — Parliament. 

It was now declared, that parliament consisted of king, lords, and commons, 
and subjected any person to a praemunire that published the doctrine, that both 
houses of parliament, or either house of parliament, had a legislative power with- 


(1) Stat. 12Car. 2. c.20. 

(2) Stat. 13 Car. 2. st. 1. c. 6 j Slat. 14,15, 31 Car. 2. 
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out Iho king. At tlie same time, in order to ensure n more regular meeting of 
pariiament, anollier slatutc provided, that tlierc shoiiid not be an intermission of 
more than tluee years after any sitting of parliament.(1) 

V.—Oaths of Mlcgiancc, S)C, 

To prevent tlie admission of improper persons into parliament, it was enacted, 
in aflirmance of the stat, 7 Jac. 1, that all members, befbro tlicy were permitted to 
sit and vole in tlie House of Commons, sliould take tbo oallis of allegiance, supre¬ 
macy, and abjuration ; besides subscribing and repeating the declaration against 
transubstantiation and the invocation of saints.(2) 

VI.—Abolition of Military Tenures. 

The abolition of military tenures, which was efrecled by statute, was one of 
the most acceptable measures that could have lieen adopted, os thereby many in¬ 
tolerable grievances and causes of discontent were removed.(3) 

VI1. — Excise. 

The excise was a novel mode of taxing commodities, either immediately on 
their consumption, or more frequently on their retail sale, It is said to have been 
first devised in the reign of Charles I., and was given to the crown by act of par¬ 
liament, as an equivalent for the profits of the feudal tenures, and although a very 
unpopular tax, it has been imposed on fresh commodifies in every subsequent 
reign.(4) 

VIII.—Post Office. 

The post-office was another branch of revenue, which was now established by 
statute. It was first erected by King James I., and after having undergone suc¬ 
cessive improvements, and being very much extended in its plan, it was now put 
on a footing to increase the revenue, and to serve the public convenience.(5) 

IX .— Corporation and Test Acts. 

To prevent the recurrence of those political and religious dissensions which had 
lately convulsed the country, some acts were passed in this reign, in affirmance of 
some parliamentary enactments in former reigns. The most important of these 
were the statutes in the 13th and 25tli years of this king, known by the name of 
the Corporation and Test Acts, which required every person, elected to an office 
in a corporation, as also all officers civil and military, to take the oaths of supre¬ 
macy and allegiance, and also to receive the Lord’s supper, according to the rites 
of the church ofEngland.(6) 


(1) Stat. 16 Car. 2. c. 1. 

(2) Stat. 30 Car. 2 st. 2. 

<3) Stat. 12 Car. 2.c. 21. 

(4) 1 Comm. 318; Stat. 12 Car. 2. c.23. 

(5) Stat. 12 Car. 2. c. 35. 

(6) Stat. 13 and 25 Car. 2. 
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X.---Habeas Corpus, 

Tlio /labcas corpus act »vaa in fact but a confirination and extension of tliu 
coinnion-liuv wit of habeas corpus to all cases of imprisoiirricnt on every charge 
except that of treason or felony j but it was drawn up in such a definite manner 
ns lo remove all the doubts that had existed in the former reign.(I) 

XI .— Writ do Jlwrdico Comburendo. 

Tlio .statute, abolishing tlio writ do hecrelico comburendo, at the same time 
abolished all the processes and jn-oceedings tliereon, and all punishment by deatli 
in pursuance of ecclesiastical censures, with the saving claim, that the jurisdiction 
of liie ecclesiastical courts, in cases of atheism, blasphcn)y, 2ic. was not to bo 
otherwise abridged thejcby.(2) 

A' II. — J^avigat ion. 

The most important act, for the support and advancement of the Brltlsli navy, 
was passed in the reign of Richard II., Henry VII., and Henry VIH. TJiis has 
aetjuired by distinction llie name of the Navigation Act, from the number and im¬ 
portance of its provisions. Among other things it was enacted, that no goods 
slioiild be imported into, or exported out of, any plantations or teriitories belonging 
to the king in Asia, Africa, or America, except in ships belonging to the people of 
England and Ireland, £ic., whereof the master and three-fourths at least of the 
crew must be English, A statute in t!ic subsequent year contains certain rules, 
articles, and orders, well calculated for maintaining order and discipline in the 
navy.(3) 


XIII.—Sialuie of Frauds. 

Among the statutes aflecting private riglit.s, that which was passed for the pre¬ 
vention of frauds has acquired the name of the Statute of Frauds, because its 
provisions have been he'd to be most e-hdcacious in preventing fraudtiicnt convev- 
anccs or contracts.(4) 


X'/.—Parol Conveijanccs, 

By this it was enacted, that all parol conveyance.;, or those made by word r.f 
mnith only, without writing, .should be void, as also all leases, assignments, giants, 
or surrenders of any intere.st in any freeliold hereditaments, unless put in wiiting 
and signed by the party. For liic same reason it wa.s enacted, by another clause, 
that no parol or verbal promise sliould be su.fiicicnt lo ground an action upon in 
case ot an c.xcculor, fee. Tiiis provision was pnrliculaily directed .eg in.a il;j 
various fraudulent devices wiiich liad at dificrent time.s iiecii rclened to in l.his 


(1) Stat. 31 Car. 2. c. 2. 

(2) Sia. 29 Car. 2. c. 2. 

(3) 12 Car. 2. si. I. 

(1} 29 Car. 2. c. 3. 
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X V.—JYuncvpalive Wills. 

Nuncupulivc wills, which, before the introduction of writing, had boon very 
general, were now likowise prohibited, with an exception in favour of mariners 
at sea, or soldiers in actual service. 

X VI.—Staiulc of Distributions. 

The old law de rationabilepitrle bonorum was now confirmed, in regard to the 
goods of intcsfalcs, by a statute called the Statute of Distributions, which directed 
that, after the payment of all just debts of the intestate, the surplusage was to be 
distributed in the following manner. To the widow onc third, and to the children 
or their representatives on equal share ; and if there were no childron, then one- 
half to the wife, and the other half equally to the next of kin of the intestate ; 
and if there were neither wife nor children, then the whole in equal shares to the 
next of kin.(l) 

X VII.—Manner of voting Supplies in this Reign. 

In the reign of Edward III., and long after, each house voted its own supplies, 
the votes of the Commons being always subject to the approbation of the Lords ; 
but as their proceedings grew more regular, and the two houses acted more in con¬ 
cert, it became the practice for the Commons, probably because, from their habits 
of life, they were more familiar with pecuniary calculations, to determine the 
question of supplies first, and then submit their vote to the approbation of the 
Lords. In the reign of Elizabeth they began to set up the claim, that all money- 
bills should originate with them ; and in the reign of Charles I. they resented it as 
a great indignity, when the Lords ventured to recommend them to vote a supply 
for the king, and (as we are informed by the historians of those times) the house, 
with one unanimous consent, declared this so high a breach of privilege, that they 
could not proceed upon any other matter, until they had first received satisfaction 
and reparation.(2) 


XVIII.—Right of Imprisoning* 

We have seen that, in the reign of Edward III., the king asserted it as his pre¬ 
rogative to punish ofiences done in parliament, in his own courts, and that as re¬ 
spects the peers, the point was then left undecided. The Commons wore, how¬ 
ever, for a long time, indi-:piitably subject to this control. As late as the reign of 
Queen Mary, we read of a number of the Commons, who, having thought proper 
to withdraw from parliament, were indicted, by order of the queen, for a contempt. 
Six of them submiitcd themselves to the queen’s mercy and were fined. The 
rest, among whom was the famous lawyer Plowden, traversed, but the death of 
the queen prevented atiy judgment. It appears, however, that previous to, and 
during this rc’gn, the Commons were in the practice, either by force of the statute 
in the reign of Henry VIIT., or by the particular command of the king, of fining 


(t ) ??. - 2 :'. niiii 39 Car. 2. 

(>) ri jimi,’.. iiitf 10 Cutl. Abrid.; Clar. Hist. bk. ii.; Ctabb’s Hist. Eng. Law, ch. 33. 
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llicir own meinbcrs. fri llio siibsoqiiont reign, tlicy wore in (iill possession of ibo 
power of taking cognizance of all olleiices committed by llielr own mcmbin's in 
parliament, which gradually led to the extension of tlicir privileges; so that, in 
this reign, both houses of parliament had acejuired even a greater freedom in the 
exercise of this power than the crown itself.(l) 

XIX .— Tenures. 

In the statute of this king, which abolished military tenures, tenures in free or 
common soccage, and in frankalmoigne, coj)yholds, and tlie lionorary services of 
grand seijeanty, without the slavish part, as the statute observes, arc expressly 
excepted. Soccage tenure consisted altogctlior of a certain service; (his, of course, 
was now rendered in the shape of rent. 

XX.—Copyholds. 

Copyhold, the name by which the ancient tenure in villenage was now distin¬ 
guished, had become divested of all its slavish incidents. 

XXI.—TUle by Purchase, 

The distinction drawn by Littleton, between title by descent, and title by 
purchase, was now confirmed by Lord Coke, and subsequent writers. Purchase, 
perquisitio, was defined to be the “possession of lands and tenements which a 
man hath by his own act and agreementwhich, in fact, comprehended every 
acquisition of land, except by right of blood; “so that if,” says Lord Coke, “ I 
give land freely to another, he is, in the eye of the law, a purchaser.”(2) 

XXII.—Common .Assurances, 

As, by force of the statute in ibis reign, lands could no longer be transferred by 
a verbal contract only, deeds of conveyance were now become matters of still 
greater consideration,and acquired the name of assurances, or common assurances, 
because they served to assure a man’s estate to him. The two princ.-ipal kinds of 
assurances were those which were made, by matter of deed, in pais, or in the 
country, that is, with all the notoriety formerly usual, sucli as feoffments, gifts, 
grants, leases, bargain and sale, &c., and those by matter of record, as fines, re¬ 
coveries, and the like. To the account of deeds and conveyances already given, 
something may now be added.(3) 

XXI11 .— Courts Martial. 

The administration of military justice was, as before observed, committed to 
the constable and marshal, who presided a-; judges, assisted by some civilians, who 
tried and punished all offences, according to the laws and ordinances then in force. 
Sometimes military offences of great magnitude, or committed by persons of great 


(1) Prynne’s Pref. to Cott. Abrid.; Co. 4 Inst. 17: Slrype’s Memor. iii. J6t5: Part. Hist. 
334 ; Commons’ Journal, Feb. 30 , 1549. 21. 

(2) Litt. s. 12; Inst. 19. 

( 3 ) Shepp. Prac. Couns, 1 ; Bridgm. Prac, of Convey. 7. 
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rank, v\'cro ti'icJ uml iloU'rniiticcl in parliament, of wliicli there arc examples in the 
reign of Henry II. nml his siicecssors. Wlion the court of tlio eonfclal)!e and 
marslial tlcclincil, roniniissions were granted to llic eommaridcrs, who were en¬ 
titled lieulenant-gencrnls, and if peers, lord-lieutenants, which contained a clause, 
nulhorizing them to enact ordinances for Ihc goverrunent of the army under their 
command, and to sit in judgment themselves, or appoint deputies for that purpose, 
who constituted what was then called a council of war, wherein oniecrs, not 
below the raide of a count or colonel, iiad a riglit to sit as assessors. The pre¬ 
siding oiricer was styled President of High Court of War.( 1) 

Towards tlie latter end ‘of King James’ reign, and tlic beginning of tliat of his 
successor, Charles I., commissions of this kind wore very freriucnt, wherein it 
was directed that all controversies between soldiers and their captains, and all 
others, were to be tried in a council of war.(2) 

At what precise period courts martial, according to their present fnnii, wore 
introduced, is not easy to ascertain. Tliey arc mentioned in the ordinances of 
war of King James II. A.D. 16y0, with the distinction of general and special 
courts martial. After the revolution, the form and pow’ers of courts martial were 
defined by an act of parliament, called the Mutiny Act, which, thoiigli temporary, 
has been renewed every year.(3) 

XXIV.—mw Trials. 

When juiiea were first employed in criminal matters, it was not an unusual 
thing to award a venire de novo, when the jury had eaten or drunk, or committed 
any gross irregularity in giving their verdict; but afterwards it became a mpxini 
in law, that a man should not he compelled to answer twice for the same ofienec. 
As the same objection did not operate in civil suits, the practice of granting new 
trials, though at this period fluctuating and irregular, became, in process of timcj 
established, and is still existing. 

In former reigns, we read of frequent instances of severity practised upon jurors 
for giving verdicts contrary to the opinion of the judges; but it was held in this 
reign, in the case of Bushel, a juryman, who was imprisoned for giving a verdict 
of acquittal on the trial of Penn and Meade, that jurymen were not punishable 
for the verdict which they gave.(4') 


SECTION VI.—STATUTE LAW UNDER JAMES II., A.D. 1685-1688. 


/.—Sticccssion to i^e Throne dcicrmi7ud by Parliament. 

The reign of James II. would not have been entitled to a place in this sketch, 
if it had not been for the manner of its termination as connected with the privi. 
leges of parliament. It has already been shown, that the succession to the throne 




STATUTE LAW UNDER WILLIAM AND'MARV. 2i;l 

waa in particular eases rofoiTcd to the de(!isi()ii of parliainont. Consistently, 
lliei'cfore, with this admitted principle, the t\vo lioiiseM of pai'linmenl assiiinin|i, on 
(he departure of King James out of England, that the throne was vacant, ap 
pointed a successor in the person of William and Alary, hy which they fidly es¬ 
tablished their right to regulate the succession to the throne in exliaordinary emer¬ 
gencies.(1) 


SECTION AUL—STATUTE LAW UNDER WILLIAM AND MARY, 
A.D, 1GS9-16'M.. 


1. Slalules of Willinm and Mary. II. Bill of Rig/ils. III. Muliny Jlch 
IV. Exchmion of Caiholics from the T/iroiic. V. Coumcl allowed Prisoner 
on an indictment of Treason. VI. .Uppoinlment of the Jndiyes. 

I,—Slatutfs of William and Mary. 

Tlic circumstances under wdiioli AVilliani and Alary came to tlic tlironc being 
favourable to political liberty, several statutes were passed in tlie llr.>t year of tlieir 
reign lending still fartlier to abridge llie prerogative of tlio crown. Tlie coronation 
oatli was altered so as to make it more suitable to the existing state of things. 
The old coronation oath, which was probably derived from the Sa.xons, and is 
referred to by ancient writers, was, as the statute alleges, framed in doubtful terms 
with relation to ancient laws and constitutions. 

II. —Bill of Rights. 

The statutes referred to, known by the name of the Bill of Rights, contained 
many provisions in favour of the subject, which were for the most part in affirm¬ 
ance of the common law’ or of previous statutes.(2) 

III. —Muliny .del. 

By a claase of this act the crown was re.-trained from kec()lng a standing army, 
or levying any sort of tax on the subject without consent of [mrliamcnt; but that 
the king might be armed with power to preserve discipline in the armj’, a mutiny 
act was expressly p.assed in the second year of this king, which has ever since 
been annually renewed. 

IV.—Exclusion of Catholics from Ihe Throne. 

The exclusion of Catholics from the throne had been unsuccessfully attempted 
during the reign of Charles II,, when a bill passed the House of Commons to 
that effect, with the express view of setting aside the Duke of Yodc, the pre- 


(1) See Crabb’.s Hist. Eng. La>r, ch. 34. 

(.2) Sec tlie contents of the Bill of flights, supra, pages 143 ^ 144. 
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siiinptive lieir, on the score of his being a papist. Tliis was llirown out at that 
lime in the House of Lonls, but carried vvitli facility in this reign, vvlien it was 
enacted, tliat every person holding communion witli the see of Rome should be 
forever incapable to inherit or enjoy the crown of England.(1) 

V .— Counsel allowed to Prisoner on an indictment of Treason, 

As, by tlie common law, prisoners were not allowed counsel on an indictment 
of treason, unless some point of law arose proper to be debated, and by this re¬ 
striction they were subjected to many hardships, a statute in the 7th year of this 
king empowered tlie justices in such cases to assign counsel not exceeding two. 
This privilege was extended by a statute in the subsequent reign to cases of par¬ 
liamentary impeachments.(2) 

VL—Appointment of the Judges, 

The common law recognised the king as the fountain of justice and general con¬ 
servator of the peace of the kingdom, whose prerogative it was to appoint and re¬ 
move all officers and ministers of justice at his pleasure; this was now restricted 
by a statute in regard to the judges whose commissions were to be made, not as 
formerly, durante hene placito —(during the king’s pleasure),—but quamdiu se 
hene gesserint —(during good behaviour).—They might, however, be removed by 
an address of both houses of parliament. By another statute it was declared, that 
their patents of commission, which heretofore became vacant at the demise of the 
king, should continue in force for six months after the death of the king or 
queen.(3) 


SECTION VIII—STATUTE LAW UNDER WILLIAM III., A.D. 
1694-1701. 


I, — Arbitration, 

Arbitration was a mode of deciding disputes, of which we read in the year¬ 
book of Edward II.; and the judgment, called in that case an award, was held 
to be as valid as the judgment of a court; this course of proceeding had not, 
however, heretofore been employed in complicated questions of real property : 
wherefore, to render it as extensively available as possible, a statute of this reign 
established the use of arbitration in all cases where the parties were willing to 
end any controversy, suit, or quarrel, in this manner. The award was, in this 
case, made conclusive in the courts against all the parties, whose agreement to 
abide by it was proved, unless the award was set aside for corruption or misbeha¬ 
viour in the arbitrators.(4) 
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SECTION IX.—STATUTE LAW UNDER ANNE, A.D. 1701-1714. 


1. Copyright. 11. Pressing Seamen. Ill. Vnion of England and Scot¬ 
land, 


I .— Copyright. 

The question, as to the rights of authors in tlieir productions, appears to have 
been so far considered in this reign, that a statute declared that tlie author and his 
assigns should have the sole liberty of printing and reprinting his works for the 
term of fourteen years, and no longer, unless the author were living; in which 
case he was to enjoy the right for another term of fourteen years, but this was 
amended by subsequent statutes, particularly by that in the 54th year of William 
III., which changed the conditional term of fourteen years, to twenty-eight 
absolutely, and to the end of the author’s life. The same privilege was granted 
by other statutes to the inventors of prints and engravings. How far the rights of 
authors were protected by the common law, has been since a much litigated (pies- 
tion. In the Court of King’s Bench, it was held that an exclusive and permanent 
copyright subsisted in authors by the common law; but this judgment was, in a 
subsequent case, reversed by the House of Lords.(1) 

11.—'Pressing Seamen, 

An attempt was made, in the preceding reign, to do away with the practice of 
impressing seamen, by substituting a register of seamen in its place ; but, being 
found ineffectual, and at the same time ojjpressive in its operation, the ancient 
practice was revived by a statute in this reign. As this practice was so repugnant 
to the spirit of the constitution, many were disposed to call in question its legality ; 
but it scarcely admitted of a doubt in any court of justice, as has been ably shown 
by Sir Michael Foster.(2) 

Ill .— Union of England and Scotland. 

The union of England and Scotland, which, in the reign of King James, was 
projected and very much desired, was now happily effected in the 6th year of this 
queen, by an act of the legislature, from which time all acts of a general nature 
extended to England and Scotland, were comprehended under the name of 
Great Britain.(3) 


(1) Stat. 8 Anne, c. 19; Slat. 4. 15 and 54 Geo. 3; Stat. 8 Geo. 2; 7 and 17 Geo. 23 : 
Com. 40/. 

(2) Stat. 7 and 8 VV. .3. c. 11 ; Stat. 9 Anne, c. 21 ; Foster, 154. 

(3) Stat. 5 .Anne. The leading articlca of the union are found ubi svpar, page 16 & 17. 
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SECTION X.— STATUTE LAW UNDER GEORGE II., A.U. 1727-1700. 
GEORGE HI., A.D. 1700-1820. 


/. .Marriage Act. II. English Langvagr. 

J.—Marriage .Id. 

For l!io iircvciHioii of olamlosliiic innrriagc'K, sonic parliamentary provisions 
vicro inadL- in llio two procciliag reigns ; but the most important regulations were 
imulo by mi ac.t of tliis reien, wliieli lias, by ciistinctioii, been entitled tlic Mar¬ 
riage Act, by wliicli all tlio modes of solenitiizirig marriage by banns, license, and 
•special liecasc, are miiuilely defined.(1) 

J I.—En glish Language. 

An alteration was made in the proceedings of courts in this reign, which 
thoroughly re-established tlie use of the English language, that had, from a variety 
of causes, been banished from the courts of law since the Co.nquest. To this 
end, it was enacted, that matters of record, indictments, pleas, verdicts, and judg¬ 
ments, which had heretofore been in Latin, should for the future be in English ; 
but it was found necessary to explain, by a subsequent statute, that the statute 
was not to extend to such phrases as guare impedit, nisiprins, and others. It is 
worthy of observation, that the French continued in use among lawyers, in taking 
tlieir notes, even as low down as the reign of Charles 11.(2) 

During the reign of George Ilf. nineteen thick quarto volumes were added 
to the statute book ; but out of this immense collection there are but few jioirits 
of law that full within the seopc of this work ; as in the I'lth year of this king, 
an act of the parliament of Great Britain gave authority to the provincial legisla¬ 
ture of the province of Quebec to make laws for the internal regulation of the 
country.(3) From that period, the laws passed in the mother country have no 
force in the province, unless Canada is especially named or included under general 
words.(‘l') The most important measures of this king are the prohibition of the 
slave trade—tlie union of the kingdoms of Great Britain and Ireland(5)—the 
abolition of the trial by battle. This last measure would probably not have passed 
even at this late period, had not an attempt been made to revive it in an atrocious 
case of mnrder.(6) During the reign of his successor, George IV., under the 
auspices of Sir Robert Peel the criminal law was materially improved. The 
following Appendix contains a notice of these improvements. 


(1) Stills, fi and 7 ; 7 and 8 W. ; ]0.\nue. 

(2) Stat.l2. Geo. 2. r. 26. 

(3) 14lh Geo. 3, ch. 33. 

(4) .See iho beginning of this work, page 17. 

(5) Stilt. 6, Geo. 1, c. .6. 

(6; Slat. 59, Geo. 3, c. 46. 
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INTRODUCTION. 


Tlie country which is now called France, from the name of the Franks, who 
conquered it towards the close of the fifth century, was formerly called Gaul. 

In times the most remote, two nations, the Iberians and the Celts, shared it. 
It had for its limits the Alps, the Rhine, the Pyrenees, and the Mediteranean Sea. 

The Celts formed the greater part of the population: they drove the Iberians 
info Spain, and remained in possession of the whole country. 

The Phoenicians afterwards established important colonies in the south of France, 
and among others, the city of Marseilles. 

Another Celtic tribe: that of the Cimbrians made an erruption into Gaul, and 
maintained itself principally on the banks of the Seine and the Loire. They all 
received their Religion and their Laws from priests, called Druids, who exercised a 
very formidable power over all the country. They assisted at the Councils of the 
nation; they were the arbiters of war and peace; the controlers of the rights of 
men, the judges pf public law; and gave over to general execration all who re¬ 
fused to submit to their decisions. 

The invasion of the, Cimbrians was succeeded by that of the Belgians, who 
spread over all Gaul. 

The Gauls, the Cimbrians, and the Belgians, are indiscriminately known in his¬ 
tory by the name of Gauls. They were divided into small tribes, almost always 
. at war with each other, and seldom laid down their arms. Their wives assisted 
at their councils, fought by their sides, and excited their courage by frantic shrieks. 
They alpo (like the Germans) had bards who sang the exploits of their heroes. 
The Gauls were brave, but uncivilized. They neither foresaw the- danger which , 
menaced them by the increasing power of the Romans, nor the necessity of uniting 
to resist the arms of Julius Cesar, who vanquished their tribes one after other. 

About the middle of the second century they embraced Christianity, which was 
preached to them by St. Pothin, St. Denis, and others—and Gaul became one of. 
the most flourishing provinces of the Roman empire. 

Augustus and his successors founded in Gaul several military colonies. Lyons 
became the seat of the Roman empire. By degrees, and after many revolts, the 
conquered people adopted the language, the civilization, and even the religion 
of the Romans. Druidism resisted. The emperors endeavoured to exterminate 
if, but it found a refuge in the Island of Britain. It was its last. 
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The Gauls wore divided into freemen and slaves. The proprietors of real 
estates, and those who professed any art or trade, were freo ; the immense majority 
of lire nation attached to the culture of the soil, lived in slavery, 

Tlio Franks inhabited the northern forests of Germany. Like the Gauls, they 
were divided into many independent tribes; but, more prudent or better informed 
than the latter, they formed a strong confederacy for the purpose of resisting the 
attacks of the Romans. It is from this league that they took the name of Franks, 
which, it is said, signified at the time, “ Frec-mm.^’ These people were half civi¬ 
lized and half savage. They lived upon pillage and the chase. Their chiefs were 
sometimes hereditary and sometimes elected. 

About the year 420 they thought of taking advantage of the weakness of the 
Romans, who were tlien harassed by other barbarians in the bosom of Italy itself, 
and attempted to form a permanent establishment in the country they had so fre¬ 
quently laid waste. 

Pharamond, one of their chiefs, fell upon Belgium, took Tournay, Cambray, and 
other towns, and kept possession during a few years; and, being thus possessed, 
caused himself to be considered as the founder of the French monarchy. Although 
that establishment did not last, this chief and his son Clodion were frequently 
obliged to abandon the countrj'-, and cross the Rhine; but they shewed as much 
constancy to defend their conquest as the Romans did to wrest ii from them, until 
an unforseen event presented itself and insured their possession. 

A barbarian, as ferocious as he was powerful; Attila, King of the Huns, who 
caused himself to be called the “ Scourge of God,” with an immense army issued 
forth from the recesses of the forests of Tartary and carried desolation into Gaul. To 
face the danger, all the nations in possession of the country, Romans, Burgundians, 
and Visigoths, conceived that it was necessary to unite and meet their common 
enemy. 

Meroveus, a new chief of the Franks, came on with his warriors, took an active 
part in the battle at the Plain of Chalons in Champaign, and strongly contributed 
to defeat Attila. It is said that .lElius, the Roman General, to reward his bravery, 
left him in peaceful possession of that part of the country which was possessed by 
the Franks (1)—at least he was no more troubled by the Romans—and moreover 
transmitted the crown to his descendants. Thus he became the chief of the first 
race of the Kings of France. 


(1) A. D. 420. 
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CHAPTEK XXIII. 

CHIEFS OF THE FRANKS. 

Pharamond, A. D. 420. Clodion, 428. Merovce, 448. Childeric L, I'fjO, 


SECTION I.—KINGS OF THE FRANKS. 

Clovis, A. jD.4.84,/o Childebcrt I — Clodomir—Thicrnj—Cloinrie I.— Canberl 
— ContranSigcbert—Chilpcric l.— Clolaire IL, A. P. m—Dngobert L 
A. D. Clovis IL,A. D. 63S—Childeric IL, A.D. Thierry III., 
A. D. WIZ—Clovis III., A. D. m2—Childebcrt III., A. D. G%—Dagobert 
III., A. D. m—Chilperic IL, A. D. IlG—Thierry IV., A. D. 12\—In¬ 
terregnum, 5 years—Childeric III., A. D. 742. 


MANNERS AND CUSTOMS OF THE FRANKS DURING THE FIRST RACE 
OF TUEIR KINGS. 

The Franks, before the conquests of the Romans, in most respects, were similar 
to the savage tribes who still inhabit the forests of North America, accustomed to 
live by the chase and by pillage: murder and violence seemed to them faults so 
light that by their laws they could be expiated by a triding fine. But cowardice 
was inexpiable: the man who fled or abandoned his arms in the battle, was for 
ever dishonoured. 

The Franks fought on foot; cavalry to them was unknown. Their arms were, 
the battle axe or spear, and the javelin. 

The booty was common property~and the share of each, without distinction, 
was regulated by drawing lots. The history of Clovis presents a remarkable in¬ 
stance of that law. St. Remy, bishop of Rheims, having claimed a consecrated 
vase, taken at the Saccage of Soissons, Clovis thought he might promise it; and, 
before the division, he claimed it as a reward for his bravery. “ Thou shall have 
it, if it falls to your lot,” replied a soldier; and as Clovis insisted, the fierce war¬ 
rior smashed the vase into pieces with a blow of his axe. His right to do so mu.st 
have been evident from the circumstance that Clovis did not dare to punish him 
instantly, but he waited his time; and, in the spirit of the age, as he was some days 
afterwards making a review of his troops, he found the arms of the Insolent war¬ 
rior in bad order, he censured him publicly and killed him with his own hand, 
bidding the soldier to remember the vase of Soissons. 

The kingdom was hereditary, as pretended by some; while others hold that it was 
elective. The king or chief commanded the army, made peace or declared war, 
levied taxes, and filled up the principal offices of the state; sometimes he admm- 
istcred justice in person, but generally every one was judged by his own peers, 
that is to say, by people of his own class and profession, and by the laws of the 
nation. 


LAWS IN FRANCL. 
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Tlio laws) wero made not by tbo king but by tlie nation, iinilod in llio aHsctnbliod 
of Ibo Champ dc Mars, At first all tbo Franks look a sbaro in tboin, but vvlion 
tlio nation bocamc more numerous, llio chiefs, and subsequently the bisliops, su- 
j)eradded only, were admitted. 

At these assemblies were regulated tlie composilinns, namely: the fines the 
Franks were obliged to pay for every crime or misdemeanor—others established 
the law of succession : the most remarkable was that which excluded females from 
the succession to concpiered lands, doubtless because they could be defended only 
liy the force of arms—the crown being a conquest, females were excluded. This 
law became a fundamental law in France, and is named the Salique-iaw from the 
Sali(iue Franks, with whom it was particularly enforced and brought to France by 
Fliaramond. 

The Franks composed but a small part of the population; the Gauls, the 
ancient possessors of the soil, were much more numerous, and had customs very 
dillbrent. The conquest of their country by the Romans had introduced the lan¬ 
guage, the laws, the customs, and the civilization of Rome, particularly in the 
south and in the neighbourhood of Italy. The people of the north and in particu¬ 
lar of Brittany, had retained more of their ancient customs, and resembled a little 
nearer the Franks, with whom they mixed without difficulty. Latin became the 
language of southern Gaul; the old Celtic language continued to be that of the 
Bretons. 

The conquest of Gaul by the barbarians rendered that difference still more strik¬ 
ing ; the two nations became distinct, the conquerors and the van([uished ; but the 
latter in losing their riches and a portion of their lands, preserved their laws and 
their ancient customs, together with a spark of their civilization, which formerly 
emitted so brilliant a light; and while tlieir conquerors gave them selves up 
exclusively to the use of arms, the Gauls remained tillers of the soil and 
tradesmen ; they carried on the litilo trade which it was then possible to do. They 
jieiformed ecclesiastical functions—and balanced by the, influence of religion, the 
superiority yvhich arms gave to their conquerors ; the priests and bishops, almost 
all of Gallic religion, became the protectors, or at least the consolers, of their op¬ 
pressed brethren. They settled their disputes, made regulations of police, presided 
over civil transactions. They thus saved the nation by interposing their power 
between the weakness of the disarmed Gauls and the ferocity of the conqueiors 
of whom religion alone couldsoften the manners and restrain the excesses. Hence 
the origin of the power of the cleigy—a more respectable cause cannot be imagined. 

The people of the south had less to suffer than those of the north, because the 
Franks, after having driven away the Visigoths, found themselves too few in num¬ 
ber to occupy their territory ; they were but, as it were, spectators of the bloody 
contests which desolated the rest of the country. Rather tributaries than sub¬ 
jects, they soon endeavoured to regain their independence ; and from the beginning 
of the seventh century they obeyed dukes of their nation, who took advantage of 
the civil commotions to strengthen their power, and even allied themselves with 
the Moors of Spain against the kings of France. 

It may be.easily imagined that literature and the arts perished in the midst of 
the general confusion, and that the laws did not improve. Ignorance became so 
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''real llial a council was oliligoil to proliibit llio entering into llic holy ordort) to 
tlioho who vvci'u unahlo to load. However, a roioarliahle idiango tooli place in 
hivor of a clans of men who until then were very much degraded ; and this change 
was one of the great henelils of Christianity. 

Slavery whicii was so cruel with the Romans, was by degrees aholislicd, except 
as to jirisoners of war. Instead of slaves there were cerfs obliged to till the ground, 
and wlio were so attached to tlic soil that they could not quit witlioul the permission 
of their m tsiers and lords; but those masters had no more the arbitrary right over 
them of lile and death, and they were no longer sold as cattle of burthen. 


SECTION II.—KINGS OF FRANCE DURING THE SECOND RACE, 
CALLED CARLOVINGIANS. 

/. Pepi/i LeBrcf, 750. IL Charlemagne, 763. HI. Louis LcDcIwnaire, SIT. 
IV. Charles LuChuuve,3-iO. V. Loins LeBcguc, 377. VI. Louis III. and 
Carloman, 379. VII. Charles LcGros, SSL. VIII. Eudes, SSS. IX. 
Charles LeSiniplc,S98. X. Raoul, 92S. XL Louis d’Oulremcr, 936, XII. 
Lolhairc, 954. XIII. Louis V., 9SG. 


iMAXNiiltS, CUS'J'OJIS AND LAWS OF a’lIE FKKXCII UUKINO THE SECOND 
HACK. 

Under the Kings of the second lace are found most of the laws usages and 
which existed under the kings of the first. 

Pepin introduced into the army tlie use of cavalry, which soon became its princi¬ 
pal force. All the nobles, covered with heavy armour, mounted on war horses, 
fought amidst their vassals on foot. This gave rise to chivalry. Under Chailes 
LeChauve the feudal system was systematically arranged—all oliices became here¬ 
ditary. The great lords, such as the dukes of France, of Burgiindy, of Aquitaine, 
of Normand}', the Counts of Flanders, of Champaign, of Auvergne, and of Tou¬ 
louse, became the great vassals of the crown, and took the oath of fealty and 
homage, binding themselves to support the king in all his foreign wars. They in 
their iiirn, had vassals bound under the same obligations towards themselves; these 
had others—and this ciiain descended downwards to the private gentleman, pos¬ 
sessor of a land called 

Each lord had the right of administering justice throughout his fief, saving the 
right of appeal to his immediate liege lord. The result was, that an incredible 
number of customs and laws were formed; for they were different not only in 
every province, but in every fief. 

Charlemagne granted to the bishops a privilege which greatly increased their 
power, and put some restraints to the tyranny of the great; and prevented the pieo- 
ple fiom falling into a state of complete slavery—this was the right of evoking 
every cause to their tribunal. He, therefore, who thought himself oppressed by 
his seignior or lord, had the right of immediately appealing to his bishop, who took 
him under his protection; the bishop had a powerful arm to cause his decisions to 
be respected; that was the power of e.N'communicnlion. 
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Ah willi (he GoriimiiH or Siixotia, vvlioo u oiiuai! hociiuhI lo he ohaciiro, they liail 
I'ccourHu to the onlciil—:iu !ii)jio:il to (he jiii!|>mcnt of (iod; tliiajudj'mciil coiiaiatcd 
on ordering a ainglc coodmt between tlio accuser and the uccnaed—the party who 
failed wna considered guilty. It vviia believed that God vvoidd make u tniraele 
rather than permit innocence to bo wronged. Thia custom was abolished in 
Franco only in the thirteenth century. 

To the assemblies of the Champ do Mara which existed under the first race, 
Charlemagne substituted those of the Champ de Mai. The nobility and the 
clergy alone were admitted, to deliberate on the interests of the slate, and on 
dill'erent points of legislation. But this useful institution perished soon, in the 
midst of the prevailitig anarchy, and at a later period a particular sort of jurisdic¬ 
tion was established to replace these assetnblies—it was called Cours Plenirrcs 
—in which the prince and the great men of the state di.splayed much magnifi¬ 
cence, but which had more show than real utility. In spite of the cllbrts of 
Charlemagne, ignorance became more and more profound; it came at last to be 
considered a merit, and many deeds of those days arc to be found, terminating in 
this singular manner—“The said lord or seignior declared he can not write, in¬ 
asmuch as he is a gentleman.” 

Under Pepin, Aslolpho, king of the Lombards, in possession of the north of 
Italy, undertook to extend his dominion in tlie provinces of the east. The people 
of thessc provinces applied toPejtin to resist the Lombards j Pepin crossed the 
Alps twice—defeatevi Astolphe—took Pavenna, and ceded to Pope Stephen, 
Rome and its territory. From this period, A.D. 750, is dated the temporal authority 
of the popes. 

Charlemagne, superior to his age, by his genius, his courage, his constancy, and his 
learning, deserved the appellation of the great—given to him by his contemporaries. 
He defeated the king of the Lombards, and annihilated their kingdom ; he gave 
wholesome laws to France—established schools: he published his “Capitularies,” 
an admirable code of laws for that age, and which at a later date became tlie public 
law in Europe. 

The family of Charlemagne had the same fate as that of Merovee and Clovis— 
it begun to reign with glory and ended shamefully. 


Memorable events under ike Carlovingian race. 

Beginning of the temporal power of the popes, A. D. 756. 

Of the kingdom of the Lombards, 774.. 

Submission of the Saxons, 785. 

Beginning of the Empire of the West—first inroad of the Normans, 800. 
Dismemberment of the empire of Charlemagne, 844. 

Beginning of the Feudal System, 844. 

Many of the provinces have independent chiefs—royal power is destroyed, 845. 
Paris is besieged by the Normans, 385. 

The empire lost to the house of Charlemagne, 912. 

The domaine of (he crown is reduced to the loan of ^4000—death of Hugh, the 
Great, 95C. 
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SECTION IIL-DIRECT BRANCH OE THE CATETS, .'HO '/EARS. 

]. Ilu'^iipn CopH, .d. D.mi. JI. Rokrt, m',. JII. Ihnry 1. W,U. IV. 
Philippe I, IQV)Q. V. Louis LcGros.^ W^H. VI, Louis VII. W.]!. VIII, 
Philippe Jlupttsk, 1180. IX. Louis VIII. Cwur de Lion, 1223. X. Louis 
IX. or St. Louis. 


MANNEIW OF THE ERENEII UxXPEIl THE EIUST nitANCII OF THE HOUSE 
OF (.'Al'ET, 

To the system of pillage whir.li the nobles hail exorciscil towards the cml of the 
second race, succeeded, by degrees, chivalry, wilhhs [irineiiiles of honor and loy¬ 
alty. To fight for his sovereign liege lord—to saorilieo for him his foi'Uine and his 
life—to devote himself to the defence of the wcalf, the widow and the orjihan ;— 
such were the duties of the true knight. The title couhl not he acquired but by a 
long trial, and the knight who was wanting in the duties of his noble profession 
was disowned. This institution contributed powerfully to soften the ferocious 
manners of the ago, and to maintain public order. Another institution which as¬ 
sisted in maintaining the peace of the nation was, the 7'rucc of God, for which it 
was indebted to religion. As tlie continual war which the lords or seigniors were 
waging, ruined the country and often destroyed the harvest«, several councils or¬ 
dered, under pain of excommunication, to suspend these wars at first from the 
Thursday morning to the Sunday evening of each week ; then during Lent, and at 
the time of Advent, until the kings became at length more powerful, and caused 
them entirely to cease. The country then began to find breathing time, and was 
cultivated in security. The highways became less dangerous; traders were able 
to frequent them and carry from one province to another the [iroducc of their in¬ 
dustry, As the crusades gave an impulse to this commercial movement, impor¬ 
tant manufactures were established 5 at first in Flanders, and later in the south¬ 
ern provinces. 

It was in the latter that civilization began, which made so much progress. At 
this time a great number of poets or troubadours appeared, who went from castle 
to castle, singing their odes, and gathering on all hands a rich tribute of admiration. 
The rich seigniors themselves soon disdained not to cultivate [loetry: and if it 
were not still disgraceful to be without education, at least it was no longer so to 
know how to read and write. 

While poetry flourished in the south, architecture made astonishing progress in 
the north; on all sides arose those admirable gothic churches, whose elevated 
spires, fretted vaults, and stained glass inspire even now a religious respect. 

Important discoveries have been made. A monk of Aurillac found the pendu¬ 
lum clock; and facilitated the study of mathematical sciences by introducing the 
the use of the Arabic numerals. At length the mariner’s compass was discovered, 
which, at a later period, was to have so wide an influence on navigation. 

The establishment of the Communes, which took place under Louis LeGros, was 
another great benefit of this epoch ; it gave the death blow to the feudal systeni, 
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J108 ; until llu'ii nntio in J'Vanco were free, except (lie nobility and the elor|;y, 
all llio rest were in bondage. Louis declared liimsclf the protector of tbo inliabi- 
tants of towns who would pnrcliasc tlicir liberty. They were allowed to write 
and name the tnuniclpal officers, to maintain the police within the precincts of their 
walls, and to defend their liberty even by the force of arms ; but while the king took 
them under his own special care, he rcf|iurcd their assistance both in arms and 
money. Public revenue increaseil, and the kings of Franco were enabled to have 
a standing army; these troops, it is true, were not regulars, but they sufficed to 
give to tho crown an incontestable superiority over tlio vassals; they used it to 
strengthen public order, to abolish the ordeal, to establish parliaments or courts, 
and to render more equal justice. It is to this epoch that is traced the establish¬ 
ment of the principal dignitaries, or officers of the crown, such as marshal, ad¬ 
miral, constable, See. 

Thus everything was calculated to establish society on a regular basis. It can 
even be said that civilization had made greater strides under the first branch of the 
Capets than it made afterwards under the house of Valois. 

Memorable events under,the first branch of the Capetian race. 
Beginning of the Tfuce of God, 104.1. 

Conquest of England by a vassal of the crown of France, tlie Duke of Nor¬ 
mandy, lOOG. 

First crusade, 1099. 

Communes regulated, 1120. 

Freedom of the Eural Communes proclaimed, 1125. 

Second crusades, 1147. 

Third crusades, 1188. 

Normandy is united to the crown—ibid of the Touraine—sixth crusade—Saint 
Louis made prisoner, 1250. 

Last crusade, 1270^ 

Languedoc united to the crown, 1271. 

Sicilian vespers, 1282. 

Union of Champain, 1281. 

Conquest of Flanders, 

Memorable events under the Valois. 

Gunpowder invented about 1328. 

Battle of Cressy—cannon used for the first time, 

The English received in Paris, 1419. ’ 

Joan d’Arc causes the seige of Orleans to bo abandoned, 1429. She is put to 
death by the English, 1431. 

The English are drawn out of Paris, 1436. 

The art of printing is discovered, 1440. 

The English are drawn out of all France, 1443. 

America is discovered, 1492.' 

Beginning of the wars pretended to be for religion, 1562. 

Massacre of St. Bartholomew, 1572. 

Abjuration of Hgnry' the Fourth, 1593. He enters Paris, 1594. 

Edict of Nantes, 1598. 

Foundation of the French academy, 1635. 
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SECTION IV—STATE OF FRANCE UNDER THE HOUSE OF VALOIS, 
TO THE REIGN OF LOUIS XI. 

The reign of Louis XI. may be considered as an epoch of transition. The 
feudal system expires and the reign of absolute monarchy begins. 

In the midst of her long tnisforlunes, France had undergone remarkable changes 
in her manners and in her constitution. The regal power, which, under Pliilippe 
le Bel and his children, appeared founded on a solid basis, was much shaken by 
the imprudence and the misfortunes of Philippe de Valois. The nobility became 
restless, and revived its ancient pretensions: the vassals aspired once more to their 
independence. The people on their side recently admitted under tlie name of Third 
Estate, io take part in the deliberations of the estates general, dreamed of liberty. 
From the reign of Jolin, their deputies declared that no tax should be levied with¬ 
out their consent. They enquired even into the use made of the revenue, and 
wished to have the receipt of it in their own hands. Taking advantage of the 
captivity of this prince and of the inexperience of the regent, they went so far as 
to choose for him his ministers, and to form a confederacy to resist the royal power. 
But the experiment for liberty, made at a wrong time and carried too far, only 
increased the evils of the state. It was not with a power clogged with restraints 
that the king could stop the enemy, and on the one hand restrain the fury of the 
revolted peasantry, and on the other the no less cruel exactions of the nobles. 

The genius of Charles the Fifth triumphed over so many obstacles, and estab¬ 
lished some order in the administration. It was only after thirty years of anarchy 
that Charles the Seventh, having vanquished all his foreign enemies, could at length 
give to his government the power which it needed. The people exhausted, thought 
no more of liberty; all they wanted was quiet. It was, therefore, easy for him to 
render his power, despotic.' 

Louis XI. found his course traced out, and had nothing to do but to 
pursue it. 

In the meantime a revolution little favorable to the feudal nobility was taking 
place in the army. The discovery of gunpowder changed the whole system of warj 
a knight encircled in armour was only a man in the presence of cannon. Personal 
courage lost its importance, and it was necessary to change it for an entire new 
line of tactics. Hence the tremendous defeats of Crecy, of Poictiers, of Agincourt, 
&c. in which the flower of the French knighthood was destroyed by English archers. 

Hence the destruction of the army of Charles the Imprudent, at Morat, by 
peasants on foot. For from the moment a peasant by one blow could destroy the 
bravest knight, the greatest number prevailed ; and the kings of France, supported 
by a regular army always ready to march, and paid by the Communes, as was the 
practice adopted by Charles VII., could no longer meet with any obstacles. 

This epoch was also marked by the discovery of playing at cards, and of 
theatrical exhibitions, as if mankind was bent on finding out new amusements in 
the same ratio as the increase of misfortunes. 

These exhibitions were representations of the principal mysteries of religion, in 
bungling scenes, adapted only for the eyes and minds of an ignorant populace. More 
DD 
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imporlanl discoveries were made later, and particularly llic ait of printing, wIucIj 
caused a complete revolution through tlie whole world. 

Tlie oslablisiiment of post offices, duo to Louis XL, was of great utility. The 
dillei'oiu parts of tiic kingdom were no longer strangers to each other. They were 
enabled to comniune together, and these communications facilita'cd commercial 
transactions. 


SECTION V.-STATE OF FRANCE IN THE 16 th CENTURY. 

The sixteenth century is the most remarkable one ofhislory. Tlie mind of man 
was prodigiously developed, and the principal cause of this phenomenon was the 
discovery of printing. The old works,which during so many ages had .slept in the dust 
of libraries, being reproduced with facility by means of the new invention, mankind 
felt a thirst for knowledge which it had not hitherto felt, Italy which was undergo¬ 
ing the advantage of civilization, while the rest of Europe was agitated with scenes 
of bloodshed, placed itself at the head of nations, and Pope Leon X., by encour¬ 
aging all the arts, had the gtory of giving his name to the age. lYhile he was 
erecting the magnificent cupola of St. Peter, and was adorning the Vatican with the 
admirable paintings of Raphael, other artists covered with their immortal works 
other cities of Italy, which has always since been looked upon as the classic land 
of arts. Poets, historians, and savans of all descriptions, acquired at the same 
time a just share of celebrity. 

The disastrous wars of the French in Italy, had, notwithstanding, a good effect, 
The spectacle of a civilization so far advanced, was not lost upon them. To the 
Gothic castles, surmounted with towers, surrounded by ditches, succeeded vast and 
commodious palaces. Francis 1., by his liberality, attracted many artists to France, 
Its cities were embellished—luxury became less gross and more general—the lan¬ 
guage became poli.-lied, mild and harmonious. Amiot translated the lives of the 
great men of Plutarch with a grace which has not yet been surpassed ; andMarot 
gave to poetry an elegance before unknown; at the same time the discovery of 
America andof the East Indies caused a political and commercial revolution. The 
navy underwent a great development. Portugal became the richest country of 
Europe; and Spain, mistress of immense regions where gold grew, enjoyed for some 
time an ascendancy so great that Charles V. dreamed of universal monarchy; 
and Philip 11. thought he might one day sit on the throne of France, from which a 
faction had driven away the legitimate sovereign. 

But to counterbalance these ameliorations rose up a frightful evil,lhe fruit of this 
same civilization. In the ardor men fell to become learned, they thought they 
had the right of examining all, even the mysteries of religion, and became thereby 
more easily the dupe of new doctrines. Luther, a proud monk, inveighed against 
the power of the popes and the riches of the clergy, drew to his standard the 
princes of Germany by the-bait of ecclesiastical property which they got into their 
grasp, and the people, by easing them of the burden of confession. This sect 
increased with rapidity; whole kingdoms separated from the church of Rome; 
and bloody wars followed. 
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SECTION VI—STATE OF FRANCE UNDER FRANCIS I., 351.5 lo 3547. 

The regal power all the while was absolute. It was no longer thought neces¬ 
sary to consult tlio nation by calling the stales general, unless it was iiuleeil lo im¬ 
pose upon the people new sacrifices, or to signify lo them the will of the sovereign. 

The Catholic religion was still the religion of the state, but the (ioctiinesof iiule- 
pendence preached by the protestants in Germany soon made their way into 
France. Symptoms of an approaching storm manife.stod themselves, although all 
was siil) peace ; but the liew sect had already divided the church of France, ]iar- 
ticularly in the southern provinces, which had been so much agitated three centu¬ 
ries before, by another sect called the Albigenses, whose theme was the some, the 
power of the pope, the riches of the clergy. Luther, aided by Jean Chauvin 
or Calvin, another apostate from the Roman Catholic faith, caused Germany 
and France to be covered with blood in wars and massacres, in which religion was 
made the ostensible cause—but the hatred noble families bore to each other, was the 
real reason these wars raged from the year 1560 to 1574, when Henry IV. return¬ 
ed to the Roman Catholic faith j and, with the view of avoiding the recurrence of the 
bloody conflicts which had so long existed between the protestants and the catho¬ 
lics, published the edict of Nantz, which ensured to all, liberty of conscience, 
and the peaceful exercise of religion. That edict restored peace to France. But 
Louis XIV., fl) before whom everything seemed to give way, thought that the 
declaration of his will was sufficient to cause the protestants of his kingdom to return 
to the catholic faith ; he revoked the edict of Nantz, 168.5, which Henry IV. had 
given eighty-seven years before ; but experience proved that power alone is not 
sufficient lo rule consiences. Fifty thousand families left France, and can ied with 
them to foreign countries their wealth and their industry. 

At the death of Louis XIV., the Duke of Orleans, a man of the most corrupt 
morals, and impiety, became the regent of the kingdom, the court followed the 
example of the regent; the city copied the court; the disorder became almost gen¬ 
eral, and rapidly prepared the way for the alarming change which was effected 
in the minds ofthe people, and which, at a later period,brought on the tremendous 
catastrophe of the French revolution ; it was impossible that such a corrupt and 
contemptible government should not bring on misfortunes, and it did. England 
aware of the state of affairs in France, provoked a war by court intrigues, and made 
it an European war. The army, notwithstanding its superiority in number.«, was 
attacked and defeated at Rosback, by Frederick II. king of Prussia; the navy was 
annihilated; all the colonies in the East Indies were taken by England. The Marquis 
de Montcalm nobly defended Canada and Quebec, but fell before its gates in 1759 ; 
with liim fell the French possessions in America, which became the conquest of 
Great Britain on the 10th of February, 1763. On the Sth September, same year, 
Montreal, Detroit, Michillimakinac, and all the places within the government of 
Canada, were surrendered lo His Britannic Majesty. 

By the fourth article of the definitive treaty of peace, concluded on the 10th 
day of February, 1763, France renounced and guaranteed to Great Britain in full 
right, Canada and all its dependencies, as well as the Island of Cape Breton, and 
all other islands in the gulf and river of St. Lawrence ; by the same article it was 
stipulated that the French in Canada should freely possess the Roman Catholic 
religion as far as the laws of Great Britain permitted. 
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The government of the British Saxon chiefs of tribes lias scarcely been noticcil 
in history. 

The liistory of England, begins with that of the Saxons in the year 450 after 
Christ. Upon the establishment of the Saxons and Angles in South Britain, after 
the year 450, the whole of that part of the island was divided into the seven fol¬ 
lowing kingdoms: 1st. Kent, founded by Hengist in 455; it terminated in 823. 
2d. Sussex, or South Saxons, founded by Ella in 491, ended about 609. 3d. 
East Angles, founded by Ufla in 751, ended 792. 4lh. Wessex, or West Saxons, 
founded by Cedric in 519, ended about 1012. 5lh. Northumberland, establislied 
by Ida in 547, and ended 827. 6th. Essex, or East Saxons, founded by Ereen- 
win in 527, and ended 810. 7ih. Mercia founded by Cridda in 584, and ended 
in 324. This was often united with Deira. 


lilgbert,. 

Ethelwolf,. 

Ethelbald, 

Ethelbert. 

Ethelred I.. 

Alfred the Great. 

Edward the Elder,... 

Athelstan. 

Edmund,. 

Edred,. 

Edwy. 

Edgar,. 

Edward the Martyr, 

Ethelred II. 

Edmund Ironside. 


Harold Ilaretoot. 

Hardicanutc,. 

Edward, Confess. Saxon, 
Harold II, 

Norman K%ngs. 
William ] , 

WiUiam II, 

Henry I.. 

Stephen. 

Plantagenets. 

Henry II, 

Kichard I., Coeur de Lion, 

John (Lackland,). 

Henry III.,. 

Edward I,. 

Edward II.,. 

Edward III.,. 

Kichard II.,. 

House of Lancaster 

Henry IV.. 

Henry V. 

Henry VI.,. 

House of Yorh. 

Edward IV.. 

Edward V.,. 

Kichard in. 

House of Tudor. 
Henry Vn, 

Henry VIH.,.. 

Edward VI... 

Mary,. 

Elizabeth,.. 


. 800 .James!.,. 

. 836 Charles I. 

857 (Cromwell. 1 

. 860 Charles II.. 

. 867 .Tames II.,. 

. 872 William (HI.) and Mary, 

. 001 Anne,. 

. 925 House of Honour. 

. 941 George I. 

. 946 George II.,. 

. 955 George III.. 

. 959 George IV.,. 

. 975 William IV, 

. 978 Victoria,. 

. 1016 _ 

Chiefs of the Francs. 

. 1017 Pharamond,. 

. 1036 Clodion, 

. 1039Merovee, 

1, 1041 Childeric,. 

. 1065 ^ Kingsof the Francs. 

. 1066 Childeb’ert I„. 

. 1087 Clodomir,. 

. 1100 Thierry,. 

. 1136 Clotaire I.,. 

Caribert. 

. 1154Gontran,. 

I, 1189 Sigebert,. 

. 1199 Chilperic I.,. 

. 1216 Clotaire H.. 

. 1272 Dagobert I.,. 

1307 Clovis II. 

. 1327 Childeric II.,. 

- 1377 Thierry III.,. 

Clovis III, 

,. 1393 Childebert III.,. 

,. 1419 Dagobert III. 

,. 1422 Chilperic II.,. 

Thierry IV.,. 

.. 1461 Interregnum, 5 years. 

. 1483 Childeric IH.. 

i. ... Kingsof the Cartovengian race 

• Pepin, le Bref.. 

.. 1485 Charlemagne,. 

.. 1509 Louis I., le Debonnaire, 

.. 1547 Charles le Chauve,. 

.. 1553 Louis n., le Begue,. 

,. 1558 Louis III., (Carloman)... 


1653) Charles III., loSimple,... 

lOOOKaoul. 

1685 Louis IV., (d’Oiitrenicr) 

1689 Lothaire,. 

1702 Louis V.,. 

Hugucs Capet. 

1714 Robert, le Picux,. 

1727 Henry I.,. 

1760 Phihppc I. 

1820 Louis VI., le Gro.s. 

1830 Louis VII., le Jcune,. 

1837 Philippe IL, (Auguste).. 

Louis VIII.. 

Louis IX., Saint. 

420Ehilippe III.,le ILardi,... 

428 Philippe IV., lo Bel,. 

448 Louis X., le Ilutin,. 

456 Philippe V., le Long,. 

Charles IV., le Bel. 


Philippe VI.. 

Jean, le Bon. 

Charles V., le Sage,. 
Charles VI... 


Louis XII.,.. 
gog Francis I.,... 


g-3 Charles IX. 

ggo Henri III.,. 

'’nZ Bourbon Branche 

Henri IV., lo Grand,.., 

Louis XIII.. 

'1° Louis XIV.,. 


































COUTUME DE PAKI8. 



TRANSLATION 


TEXT OF THE “COUTUME HE PARIS 


A3 roM.owi:i) 

IN THAT PAIIT OF THE moVlNCE OF CANADA FOUMEULY CALLED 

LOWEE CANADA. 


It may be proper to observe, that about the year 1772 : Sir Guy Carlton, then 
Governor Chief of the province of Quebec, selected a Committee of Canadian 
gentlemen, to make an abstract of those parts of the Custom of Paris which were 
received and practised in the said Province, during the time the French Govern¬ 
ment ruled the colony, which abstract was printed in London in 1772. By this 
we learn that the following articles were never introduced in the province to wit: 
Article 6, except at the end of the article. Articles 46, 4S, 85, 86, 91, 95, 111, 
112, 122, 163, 173, 174, 193, 219, 238 and 290. All the articles relative to the 
Garde Noble and Bourgeoise, including articles 265,266,267,268, 269,270,271, 
and articles 347,350,351, 352, and part of 353. By the imperial statute 14 Geo, 
III, chapter 83, English laws and English tenure are preserved in that part of the 
country that was conceded and to be conceded by the king of England and his 
successors. By the imperial stalute 14 Geo. IV., chap. 119, proprietors of/?^5 are 
allowed to alter the tenure of their seigniories to that of free soccage. 

By an ordinance of the Special Council, 3d Victoria, chapter 30, Sih June, 1840. 
the Ecclesiastics of the Seminary of Montreal, proprietors and seigniors of the 
seigniories in the island of Montreal, St. Sulpice, and Lake of Two Mountains, not 
only are allowed to commute with their Censitaires for their seigniorial dues, but 
must consent to the commutation, under certain conditions. 

Thus the feudal tenure is falling on all sides 5 and, in consequence, the first title 
of the Custom, treating of Fiefs, will be omitted in this work. 
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Il est bon d’observer au prealable que vers I’annee 1772, Sir Gtiy Carlton, alors 
Gouverneur en Chef de la Province de Quebec, nomma iin comile des messieurs 
Canadians qu’il chargea do faire iin extrait i!e telles parties de la Coiitumc de 
Parisqiii etaienntre§ues et suivie dans !a diteProvince sous leCouvernementFran- 
9 ais. Cet extrait fut imprime D. Londres en 1772, par lequel il est etabli que les 
Articles suivants n’y furent jamais suivis, savoir: I'article 6 , excepte a la fin de 
I’arfcle; les articles 46, 4S, 85, 86 , 91, 95, 111 , 112, 122, 162, 172, 174, 193, 
219, 238, et 290 ; non plus que tous les articles relatifs i la garde noble et bour- 
geoise 5 les articles 265,266,267,268,269,270, 271; les articles 347,350,351, 
352, et partie de Particle 353. 

Il est encore bon d’observer que par le Statut Imperial de la 14e annee de Geo. 
III., chapitre 83, les lois d’Angleterre, el la tenure des terres concedees par le Eoi 
d’Angleterre et par ses successeurs seraienl suivis dans la Province. 

Que par le Statut Geo. IV., ch. 119, il serait permis aux propri^taires de fiefs, 
d’en changer la tenure, et subslitner la tenure en franc et commun soccage. 

Par une ordonnance du Conseil Special, 3 Victoria, ch. 30, 8 Juin 1840, il 
fut non seulement permis aux Eccl 6 siastiques du Seminaire de Montreal, de com- 
muer la tenure de leur seigneurie en celle de soccage pour leurs droits seigneuriaux, 
mais ils y furent tenus sous certaines conditions; ainsi la tenure feodale tombe de 
toufes parts;—en consequence on oraettra dans cet ouvrage le litre premier. 
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TITLE II.—SUMMARY. 


Art. 73, Exhibition of Titles. 71, JTot followed. 7.'), JTot followed. 7C, 
Dues on sales, 77, Of sales concealed. 78, Dues on sales at a redeemable 
rent. 'li),Ri»hts on a Sherijf’s sale. On public sale of property belonging 

to Co-heirs for dues and fines. S2, Fines. S'3,The superior Loid's dues on a 
Sheriff’s sale, Si'c, 8-1', Dues on a common sale followed by a Sheriff’s sale. 85 


and SC, Are not followed •, dues on an irredeemable ground rent. 


SliIGNIOEIAL DUES AND EIGHTS. 


Art. 73. —It is lawful for a Seignior to sue the purchaser or holder of any estate 
within his seigniory, in order to make him produce and exhibit the titles of his 
acquisition, if any he has, so as to be paid the alienation fines and dues. 

Art. 76.—The rights of the Seignior on a sale, is one denier on every twelve, 
which is sixteen deniersparises for each livre. (See Art. 78.) 


Art. 77.—For sales concealed and not notified to the Seignior within 20 days 
of the purchase, a fine of half a crown and one quarter of a crown is due. (See 
Art. 81.) 


Art. 78.—If any person buys for money or takes at a redeemable rent an 
estate being in the manor of a Seignior, Cencier or Fonder, the purcha.'cr of such 
an estate or les.see of the rent is held to pay to the Seignior the rights or dues of 
sales of their purchase or principal of the rent, although the same be not redeem¬ 
ed. (See Art. S3, in the middle, and 87.) 

Art. 79.—If the purchaser of an estate is obliged to give it up, and to leave it 
for the debts of his vendor, and in so doing it is sold and adjudged by dccret at the 
suit of the creditors, the said purchaser succeeds to the right of the Seignior to 
have and take to his profit the dues on the said decret such as the Seignior would 
have taken, or it is in the choice of the sr'.d Seignior to take them on restoring 
those which he has received from the first purchaser. (See Art. 84.) 

Art. 80.—If the estate cannot be divided between co-heirs and is sold without 
fraud, no dues are due for the adjudication made to one of them; but if it is 
adjudged to a stranger, the purchaser owes dues on the sale. (See Att. 154,155 
and 157.) 


Art. 81.—The venles and fines are prosecuted by action simply. (See 73,76, 
78 Art. at the end.) 

Art. 82.—No one is bound to take possession or seizin that does not choose, 
but if one takes possession, he must pay twelve deniers Paris for the possession. 
(See Art. 110, 135.) 



CENSI\^13 ET DROITS SEIGNEURIAUX. 


231 


TITRE ir.—SOMMAIRE. 

Art. 73, Exhibition de Tilre. Jlrl. cd arlide idest pas snivi, 75, ditto. 
76, Droits de Vente. 77, Venies reccUes. 78, Vente d Rente Rachdable. 
79, En cas de Dccrd. 80, Licitation, 81, Action pour Rentes. 82, Saisine. 
83, Vn seul quint sur dccrd d sur un Acte de Vente—d 84, ditto. 85 d 86 
ne sont pas stcivis. 87, Rentes non Rachelables. 


CENSIVE ET DEOITS SEIGMEURIAUX. 

Atr. 73.—Tl cst loisible a iin Seignenr foncier on censier, de poiirsuivre I’acqu6- 
reur nouvel d6ienteur d’auciin hdritage etant cn saCensive ou Seigneuriefonciere> 
afin d’aporteret exhiber les lettres d’acquisilion d’iceliii heritage, si auc'unes y en 
a, pour 6trc paye desdrois de vente, saisincs et amendes. (Voyez les articles 76, 
78, SO, en la fin ; 81, S3, vers le milieu; 87.) 

Art. 74.—(Non suivi.) 

Art. 75.—(Non suivi.) 

Art. 76.—Les droits de vente dus aiix Seigneur censier, sont de douze deniera 
un denier, qtii est pour chacun franc seize deniers parisis. (Voyez I’article suivnnf, 
et les 74, 78.) 

Art. 77.—Pour ventes recelees et non notifides au Seigneur censier dedans vingt 
jours de I’acquisition, est du un ecu et un quart d’6cu d’amende au Seigneur 
censier. (Voyez I’article 81.) 

Art. 78.—Si aucun achete a prix d’argent ou prend a rente rachetable heritage 
etant en la censive d’un Seigneur censier ou foncier, tel acheteur du dit heritage, ■ 
ou preneur a rente, est tenu payer au Seigneur censier ou foncier les ventes du dit 
achat ou sort principal de la rente, encore qu’elle ne soit rachetee. (Voyez les 
articles 83 au milieu ; et 87.) 

Art. 79.--Si I’acheteur d’un heritage est contraint d6guerpir et delaisser I’h^ritage 
pour les defies de son vendeur, et en ce faisant il .«e vend et adjuge par d6cret a la 
poursuite des creanciers, le dit acquereur succAde au droit du Seigneur, pour avoir 
- et prendre a son profit les ventes du dit decret, telles qu’efit pris le dit Seigneur. 
Ou est au choix du dit Seigneur de les prendre, en rendant celles qu’il a rejues de 
I’acquisition premiere. (Voyez I’article 84, sur la fin.) 

Art. 80.—Si I’h^ritage ne se pent partir entre coheriliers,etselici^e par justice 
sans frauds, ne sont dues aucunes ventes pour I’adjudication faite a I’un d’eux: 
Mais s’il est adjuge a un etranger, I’acquereur doit ventes. (Voyez Panicle 154, 
155, au milieu; et 157.) 

Art. 81. Les ventes et amendes se poursuivent par action seulement. (Voyez 
les articles 72, 76, 78, vers la fin.) 
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Aut. S2.—No one is bound to mice possession or sei/dii tlinl does not eliooso, 
blit if one Inko possession lie must pny Imdve dcnicrspririsin for llic possession. 
(See Art. ISO, 135), 

Art, S3.—For estates sold or adjudged by (lecrct, eliarged witli a rodeernablo 
rent, wiicthcr the said estate is Iield cn or Rohm, tliero is due to the Seigneur 
of the Ficf, tlic quint denier of the price, and to the Seigneur Censicr the riglit of 
venies as well for the price rncmioriod and contained in the contract or decrel ns 
till' the principal sum of the said rents, althougii the said rent be not then redeemed. 
(Sec Art. 23, 78 and 87. 

Art. 81.—If one purchase an estate on condition that it shall he sold hy de'eref, 
or if the purchaser in order to destroy the mortgages has it sold liy decrcf,nnd such 
purchaser becomes the highest bidder, but one right of quint or venies is due, as well 
for the contract of acquisition as for the decrct, it is always at the option of the 
Seignior to take the quint or venies according to tlie price of the said contract or 
decret, (See Art. 79.) 

Art. 85.—(Not followed.) 

Art. 86.—(.Not in force in Canada.) 

Art. 87.—For all ground rents not redeemable, sold to others or given up by 
redemption since the first lease, ventes are due, having regard to the price of the 
sale or redemption of the said rents, the same as if the estate or part of it had been 
sold. (See Art. 78, 83, 34.9.) 

TITLE III.-SUMMARY. 

Art, 8S, Distinction of moveable and immoveable property. 89, Obligations. 

90, Mill furniiure. 91, Mot followed. 92, Timber, corn and hoy. 93, 

Mature of property by destination, 94, Rrali constituted for money. 95, 

Mot followed. 


DIVISION OF PROPERTY. 

Art. 88 —In the Prevostship and Viscounty of Paris, there are two sorts or 
species of property only, namely, moveable and immoveable. (S ;e Art. 94 and 95.) 

Art. 89,—Notes and obligations made for sums of money, goods or other move- 
able property, are accounted and leputed to he moveable. (See Art. 93, 94 and 
95.) 

Art. 90.—Household utensils, which can be removed without being broken or 
i njured, are also reputed moveable; but if they are fastened by iron or nails, or are 
set in with plaster, and are fixtures and cannot be removed without being broken 
or injured, they are accounted and reputed immoveables, as also a wind mill and 
water mill or press built in a house, are reputed immoveables, when they cannot be 
taken out without being broken or taken asunder, otherwise they are reputed 
moveable. (Sue the following Articles.) 

Art. 91.—(Not followed.) 
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Airr. 82.—No pioml salsino qui no voul, mais h'i on preiid animiic, sera payo 
tiouzo (Jotiiors pai'isis pour la saisine. (Voycz Ics articles 130, 135.) 

Art. S3.—Pour lioriingcs vendus ou adjugi-g par deorct a la cliargc do rent, 
racliolaljle, soil (jiic lo dit liurilage soil Eiof ou roliirc, cst du au Seigneur de Fie 
le quint denier du prix : Et au cciisier lo droit do vonles, tant pour lo prix con- 
tonu es eonirat ou deoret, (pii' ])our lo sort principal des dites rente.s, encore quo 
les dile.s rentes ne soiont lors racliotees. (Voyez les articles 23, 78, 87.) 

Art. 81.—Si aiiciin acliele on heritage a la charge qu’il seraadjugd pardccrct, 
ou hieri si I’ac.hetour pour puiger lea hypothOquoa lo fait decretcr, ot tel achetour 
eat adjudicataire, n’est du cju’un seul droit do (piint ou venle, lant pour le contrat 
d’ac([uisilion quo lo decrot; Eat toutefoig au choix du Seigneur de prendre les dits 
quinta ou ventes selon le prix du dit contrat ou decrel. (Voyez Particle 79.) 

Art. 85.—(Non auivi.) 

Art. 86.—(Non suivi.) 

Art. 87.—De tonics rentes foncieres non rachelablca vendues a. aiitres, ou delais- 
seas par rachat dopuis lo premier bail, sont dues ventes, eu egard au prix de la 
vente ou rachat d’icello rente, tout ainsi quo si I’heritagc ou paiTie d’icelui etait 
vendu. (Voyez les articles 78,83, 349.) 


TITRE III.—SOMMAIRE. 

Jlrl. 88, Deux espkes de Liens, 89, Obligation. 90, Usfenciles (TlUlel, &ic^ 
91, dfon suivi. 92, Bois, foin et grains. 93, Destination de pere et mere. 
94, Rentes cortstiiuees. 95, JS^on suivi. 


DKS IIEUBLES ET IMMEUBLES. 

Art. SS.—En la Prcv6ie et Vicoml6 de Paris, il y a deux sortes et espSces de 
biens seulement: e’est a sgavoir, ineubles et immeubles. (Voyez les art. 94, 95.) 

Art. 89.—Ccdules et obligations faites pour sommes de deniers, marcliandises 
ou aulres choses mobiliaires, sont censees et repulecs meubles. (Voyez les articles 
93, 94, 95.) 

Art. 90.—Ustenciles d’H6tel qui se peuvent transporter sans fraction et dete¬ 
rioration, sont aussi reputes meubles : mais s'ils tiennent a fer et a clou.x, ou sont 
scelles en plaire, et sont mis pour perpdluelle demeure, et ne peuvent etre trans- 
porles sans fraction et deterioration, sont censes et reputes immeubles, comme un 
mouliu a vent et a eau; pressoir edifie en une maison, sont reputes immeubles 
quand ne peuvent etre 6l6s sans depecer ou desassembler, autrement sont reputes 
meubles. (Voyez les deux articles suivans.) 

Art. 91.—(Non suivi.) 
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COMPLAINT. 


Anr. 1)2—Wood, wheat, hay or (jrain, cut down, buinf; in tfio (iold and not 
talcen away, are reputed moveable, but wlicn it is still growing and not cut down, it 
is reputed immoveable. (See Art. 74 and 231.) 

Art. 93.—Sums of money given by father, mother, grandfather or grandmother, 
or other ancestor to their childrcn"in conteniplationTof marriage to be employed 
in the purchase of estates, alllioiigh they should not bo so employed, are reputed 
immoveable on account of such appointment. (Sec Art. 21(1, 232, 246,259.) 

Art. 94.—Rents constituted or created for money, arc reputed immoveable 
until they be re-purchased, but in case those belonging to minors should be re-pur¬ 
chased during their minority, the purchase money or the employment of it in other 
rents or estates are accounted of the same nature and quality of immoveables as the 
rents were, which are so purchased, to return to the relatives of the side and lino 
from whom the said rents proceeded. (See Art. 240, 242, 259 and 329.) 

Art. 95. —(Not followed.)'<^ 


TITLE IV.—SUMMARY. 

Jlrt. 95, Action of complaint in re-entry. 91, Universality of moveables. 98, 
Simple seizin. 


COMPLAINT. 


Art. 96— When the possessor of any estate or real right reputed immoveable 
IS troubled and hindered in his possession and enjoyment, he can,and the law per¬ 
mits him, to complain and bring an action en cas tie saisine et dcnouvelleU within 
a year and a day of the trouble made and given him, as to the estate or real right 
against him who has troubled him; (See Art. 9S, 125, and the end of 130.) 

Art. 97,—No person can institute an action in complaint for a particular move- 
able, but may for a universality of moveables as for a succession of moveables, 
(See Art. precedent and 144.) 

Art. 98.— When anyone has enjoyed orpossessedaren<e(annuity),and has taken 
and received the same on an estate before and during ten years and for the greater 
part of that time, if he is troubled and disturbed in the possession and enjoyment of 
it, he may institute and prosecute the action of simple seizin personally against him 
or them who have so troubled him, and demand to be replaced in the possession in 
ivhich he was before the said disturbance. (See Art. 96.) 




(JOIMPLAINTE. 
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Aut. !W.—IJoia coui)/), bled, loin, on grain aoy6 on rnncli6, aiipiniad (jn’il aoit 
onooi'o aur lo clininp, ct nun Iranapoilo, tn.l l•^.'.'pnl6 niunido : ftinia rpiuml il eat 
anr pied ct pendnnt par In raeinc, cal lupntu immcnble. (Voyuz I’urticic prece¬ 
dent, ct lea 71', 231. 

Aut. 93.—Somme do detuera donriec par pdre, mere, aycnl on aycnle, on 
anirea aacendans, a lenra enl’ina en eonternplalion ('o inarriagr, poor Circ em¬ 
ployee en aelinpt d’herilages, encore (pi’ello n’alt ele cmplou'-e, est r(ipnt6o 
immcnble a canae de In dcalinalion. (Voycz lea artieJea 2Jfl, 232, 2-K!, 2.'),9.) 

Aut. 9b.—Renlea conalitneea a prix d’argent, aonl repnldea iminenblea jnacpi'a 
e.e qn’ellea aoicnl raeheteea : lonlcfoia an caa epic eellcs (pii a[)parliennent a ini- 
ncur.s, aoient raelictbea pendant leur minorite, lea deniers dn rncliat on Ic remploi 
d’icenx en autres rentea on heritages, sont censes de m6nio nature ct (jnalile d’lni- 
menbles, riu'ctaient Ics rentes ainsi raclieldes, pour retourncr nnx parens dn c6it) 
et ligrie dont les dilo.s rentes dtaient procedees. (Voyez los articles 230, an mi¬ 
lieu ; 232,2.99, 329.) 

Art. 95.—-(Non suivi.) 


TITRE IV.—SOMMAIRE. 

9(i, r>c la complainte, 97, Chose mohiliaire. 9S, Forme de la simple snisine. 


COMl’LAINTF. 

Art. 9o. —Qnana le po<seaeur d’aurun heritage, on droit reel repute immeuble, 
eat trouble et empeeho en .aa [roasCbsion et jin>sance, il pent et Ini loit aoi eoni- 
plaindre et intenter ])oursuite en caa de saisine et de nouvellete, dedans I’an et jour 
du trouble a Ini fait et donne an d:t heritage oii droit reel contie celui qni I’a trou¬ 
ble. (Voyez les articles 93, 125, et sur la fin du 130.) 

Art. 97. —Aucim n’est reccvable de soi complaindre et intenter le cas de nou- 
velletb, pour tine chose mohiliaire particidicre: mais bien pour universalil6 de 
meubles, comme en succession mohiliaire. (Voyez Particle precedent et le 144.) 

Art. 98.—Quandaiicun ajoui et possode aucune rente, et icelle prise et perdue 
suraiicun heritage paravant et depuis dixansj et par plus grande partie d’icelui 
terns, s’il est trouble et empeche en la possession et jouissance d’icelle, il pent 
intenter et poursuivre le cas de simple saisine personnelle centre celui ou eeux 
qui ainsi I’ont trouble; et requbrir etre remis en la possession en laquelle il eiait 
paravant la dite ce.ssation. (Voyez Particle 96.) 
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PERSONAL ACTIONS AND REAL ACTIONS. 


TITLE V.—SUMMARY. 

Jlrt. 99, Personal acHons and mortgages. 100, Explanation and modification. 
191, Ditto. 102, Third possessor. 103, Contestation in the cause. 104, 
Explanation. 10b, Compensation. 100, Reconvention. 101, Cedale or pri¬ 
vate writing. 108, Transfer. 109, Lessee, how quit of a rent charge, 100, 
Purchaser of the first lessee. Ill, JTot followed. 112, AT ot followed. 


I’EESONAL ACTIONS AND REAL ACTIONS. 

I Art. 99.—The possessors anJ proprietors of estates owing cens or otticr real 
; and annual charges, are bound personally to pay and acquit those charges to him 
, or them to whom they are due, and the arrears which become due during their time 
for as much and as long as they remain possessors and proprietors ot the said estates 
'or a part or portion of the same. (See Art. 101 and 221, 332 and 333.) 

Art. 100,—It is understood by charges and dues when the estates are specially 
obliged, or thatthere is a general obligation without specialty, or that there is a clause 
that the special does not derogate from the general, nor the general from the special, 
in which case the possessor is holden personally to pay the said arrears. (By the 
ordinance of the Special Council, 4 Viet., chap. 30, 1841 j the mortgage must bo 
special.) (See the preceding Art.) 

Art. 101.—The possessors and proprietors of any estate bound or mortgaged 
for tlic payment of any rent-; or other real or annual charges, are held hypothe- 
cairement to pay the same with the arrears that are due, or at lea.st are held to leave 
the said estate, to be seized and adjudged by decret to the highest and last bidder 
in default of payment of the arrears which are due thereon, without discussion, 
and if the rent Kfonciire, (irredeemable.) the estate ought to be adjudged at the 
charge of the rent. (See Art. 99, 100, 333.) 

Art. 102.—'When a third per-^on, possessor of an estate, is pro.secuted for the 
payment of a rent with which the said estate is charged, which was sold to him 
without the charge of the rent, and of which he had no knowledge before the prose¬ 
cution, after helms summoned his g-m’fln/,(hewhosold and promised to guaranty the 
said estate which he has not done), the said third possessor so prosecuted before contest¬ 
ing the demand, can renounce to the said estate, and in so doing is not held to pay 
the rents and arrears, even if the said rents and arrears became due during his 
enjoyment and before the said renunciation. (See Art. 101, and the two following.) 

Art. 103.—And after contestation, such possessor can renounce to the estate 
on paying arrears. (See the preceding Art. and the following about the middle.) 

Art. 104.—Contestation in the cause is when there is a rule or order made on 
the demands and defence of the parties or when the defendant is in default and his 
defence dismissed. (Seelhe preceding Art. and the Art. 102 and 140.) 
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TITRE V.—SOMMAIRE. 

Jlrt. 09, Comment s'ncginltenl Ics charges pcrsonnclks. 100, Explication. 101, 
Ditto. 102, Deguerpisscment du Tiers Dclenicur. 103, Contestation en cause. 
104, Explication de ces iermes. 105, Compensation. 106, lUconveniion, 
107, Cedule ordonnance de 1539. 108, Transport. 109, Prencur d cens. 

110, dlcgtcercur dupreneur. Ill, JTon suivi. 1\2, Ditto, 


c 

DES ACTIONS I’EHSONNELLES ET IIYPOTHEQUES. 

Aut. 99.—Les detenteurs ct propnutaires d’horitagos chargoa et redevables de 
cens, rentes on autres cliai'ges reellcs et annuellos, seat tenus personnelleiiient de 
payer et acquitter icelles charges a cclui on a ceux a qui dues sent, et les arrerages 
6chus de Icur terns, tant ct ai longiiement qtic les dits heritages, ou de parlic et 
portion d’iceux, ils seront detenteurs ct proprielaires. (Voyez I’articlc 101, et le 
221, au commencement; 332, 333.) 

Art. 100.—Et s’enlendent charges et redevables, quand les dits heritages sont 
spScialement obliges, oiiqu’il y a g6nerale obligation sans specialile, ou qti’il y a 
clause que la speciale no dcroge a la gen6rale, ni la gcnerale a la sp6ciale. Es 
quels cas le dotenteiir est tenu personncllement des dits arrerages. (Voyez I’article 
precedent.) (Par I’ordonnance du Conseil Special, 4 Vic. ch. 30, 1841, toutes 
hypoth^ques doivent 6ire sp6ciales). 

Art. 101.—Les detenteurs ct propridlaires d’aucuns heritages obIig63 ou hypo- 
h6ques a aucunes rentes ou autres charges reelles ou annuelles, sont tenus 
hypothecairement icelles payer avec les arrerages qui en sont dues, a tout le 
moins sont tenus iceux heritages delaisses pour etre saisis et adjuges par decret 
au plus ofTrant et dernier enchdris.seur, a faute depayement des arr6rages quien sont 
dus, sans qu’il soit besoin de discussion : et si la rente est fonciere doit elre I’heri- 
tage adjuge a la charge de la rente. (Voyez les articles 99, 109, au commence¬ 
ment 333.) 

Art. 102—Quant un tiers detenteur d’h6rifage est poursuivi pour raison d’une 
rente dont est charge le dit heritage qui lui a ete vendu sans la charge de la dite 
rente, et dont il n’avait cu connaissance paravant la dite poursuiie, aprds qu’il a 
somm6, son garant,ou celui qui lui a vendu et promis garantir le dit heritage, lequel 
defaut de garantie, le dit tiers detenteur ainsi poursuivi paravant contestation 
en cause peut renoncer au dit heritage; et en ce faisant, il est tenu de la dite 
rente et arrerages dicelle, snppos6 meme que les arrerages fussent et soient echus 
de son terns et paravant la dite renoncialion. (Voyez I’ariicle precedent et les 
deux suivans avec le 153.) 

Art. 103.—Et aprds contestation, tel detenteur peut renoncer a I’h^ritage, en 
payant les arrerages de son terns, ju^qu’a la concurrence des fruits par lui per9Us, 
si mieux il n’aime rendre les dits fruits. (V^'oyez I’article prec6dent, et le suivant 
vers le milieu.) 
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IM^RSONAL ACTIONS AND REAL ACTIONS. 


A nr. 105.—Compensation tnkes place between a debt clear and liquidated vvitli 
nnotiuir t’f|imlly clear and liquidated, and not otherwise. 

Art. 106.—Rcconvenlion in the Lay Court does not take place if it does not 

• depend on the action, and that the demand in roconvention be the defence against 
; the action first instituted, and in that case the defendant by means of his defence 

• can constitute himself plaintilT. (See Art. 273.) 

Art. 107.—A private note which confairjs a promise to pay, gives mortgage 
from the day of the concession or acknowledgement of it made in Judgment or 
before a notary, or from that on which by the Judgment it is taken for confessed or 
from the day of the denial in case that afterwards it be verified—ordinance of 1539 
(See Art. 284.) 

Art. IOS.—a simple transfer does not give a title, and it is necessary to give 
the debtor notice of the transfer and a copy of the transfer before the e.xecut:on. 
(See Art. 20, 17S, 203,284.) 

Art. 109.—If any one has taken an estate charged with cens or rentes at a 
certain price per annum, he can renounce in judgment, the other parly being pre¬ 
sent or cited, on paying all the past arrears and the next ensuing term—although by 
acknowledgement in writing,he had promised to paythe said rents—and obliged all 
his property by such promise as long as he is proprietor—if he had not promised 
on taking the land to make some improvement, which he has not done or that he 
has promised to guarantee and cause the said rent to be paid and has obligated 
all his property, on leaving the estate in as good state and order os it was when he 
took possession of it. (See the following Art. and Art. 101.) 

Art. 110.;—He who is not the lessee but purchaser of the lessee, at the charge 
of the rent alone, without mention of any other charges, such as to make amelio¬ 
rations, to furnish and pay the rent, and leave the estate in good order, can renounce, 
provided he has not expressly promised to acquit and guarantee his vendor or 
lessor. (See Art. 109.) 

Arts. Ill and 112.—(Not followed.) 


TITLE SIXTH. 

Art. 113.—If any person has enjoyed and possessed an estate or rent by a just 
title, and in good faith, as well by himself as by his predecessors, in whose rights he 
stands fairly and without disquietude for ten years the proprietor being present, 
and twenty years if absent—the proprietor being of full age and not privileged, he 
acquires prescription of the said estate or rent. (See the following Art., and Arts. 
116 and 118.) 

Art. 114.—When any one has possessed and enjoyed by himself and his pre¬ 
decessors in whose rights he stands, an estate or rent by a just title and in good 
faith for ten years, the proprietor being present, and twenty years if absent—persons 
of full age and not privileged, freely—and peaceably without any disquietude of any 
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Art. 105.—Compensation a lieu d’linc dctte claire et liquide ii uno autre pa- 
reilleinent claire et liquide, et non aulrement. ’ (Voyez I’article 317, siir ia fin.) 

Art- 106.—Reconvcntion, en cour layo n’a lieu, si ello no ddpcnd de I’aclion, 
et quo la denianile on reconvention soil la tldfense centre I’action premidrennent 
intentde: Et en ce cas le ddfendeur par Ic moyen de scs ddfenses, peut so consli- 
tiior demandeur. (Voyez I’articio 273.) 

Art. 107.—Cddule privdoqui porte promosse do payer, eniporte hypothdquo 
dll jour de la confession on reconnaissance d’icelle faite en jugement, ou par de- 
vant Notaires, ou que par jugement cllc soit teniie pour confessde, ou du jour de 
la dondgation, en cas que par aprds ello soit verifido. (Voyez I’article 28‘1.) 

Art. 108.—Un simple transport nesaisit point il faut signifier lo transport a la 
partie, ou en bailler copie auparavant que d’executer. (Voyez I’arlii le 20, a la 
fin ; 178, 203; 28'1, au commencement.) 

Art. 109. —Si aiicun a pris un hdritage a cens ou rente a certain prix par cliacun 
an, il y peut renoncer en jugement, partie prdsente ou appellde, en payant tons les 
arrerages du passe et leAerme ensuivant: Jagoit que par Letlres il cut promis 
payer la dile rente, et obligd tous ses biens: Et s’entend telle promesse tant qu’il 
cst propri’dtaire: si non que par les Lettres d’accensement, il eut promis mettre 
aucun amendement, ce qu’il n’eut fait: ou qu’il eut promis fournir et faire valoir 
la dite rente, et a ce oblige tous ses biens, en laissant toutefois I’heritage en aussi 
bon etat et valeur qu’il dtait au terns de la prise. (Voyez Tarticlo suivant, et les 
101 , au milieu ; 101, vers la fin.) 

Art. 110.—Celui qui n’est preneur, maisest acqudreur du preneur, a !a charge 
de la rente seulement, sans faire mention d’autres charges, comme de mettre 
amendement, fournir, et faire valoir et laisSer I’heritage en bon 6tat, il peut renon¬ 
cer, pourvu qu’il n’ait promis expressement acquitter et garantir son vendeur et 
bailleur. (Voyez I’article precedent.) 

Art. Ill et 112.—(Non suivi.) 


TITRE VI.—SOMMAIRE. 

Art, 113, Prescriplimde dix ei vingt ans. 114, Ditto contre les rentes et hypo- 
iheques. l\o, Regie. 11&, Present. \YS, Prescription contre le douaire. 118, 
De trente ans. 119, Rentes constiluees d prix d'argent. 120, Faculte de 
remere. 121, Exception et limitation, 122, JVore suivi, 123, Cens, 124); 
Airerages de Cens. 125, Prescription annale contre les medecins, Sfc. 126, 
Contre les boulangers, Syc. 127, Prescription d’un an. 128, Contre les 
Taverniers. 


PBESCBIPTION. 

Art. 113.—Si aucun a joui et possede heritage ou rente k juste titre et de 
onnefoi,tant par lui que parses predecesseurs, dont il a le droit etcause,franche- 
ment et sans inquietation par dix ans entre presens et vingt ans entre absens, agds 
etnon privilegids, il acquiert prescription du dit heritage ou rente. (Voyez Par¬ 
ticle suivant; et les 116, 118.) 


FF 
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Art. 114<.—Wlien any one has possessed and enjoyed by himseff and his pre¬ 
decessors in whose riglits he stands, an estate or rent by a just title and in good 
faitli for ten years, the proprietor being present, and twenty years if absent—persons 
of full age and not privileged, freely—and peaceably without any disquietude of any 
renter mortgage; the possessor of such estate or rent has acquired prescription _ 
against all rents or mortgages claimed to bo on the said estate 6r rent. (See 
Art. 113.) 

Art. 115.—And the said prescription lakes place even if the said rent bp pajd 
by him who has constituted it or another in default of the possessor. If the creditor 
of the rent had just cause to be ignorant of the alienation, because the debtor of 
the said rent has always remained in the possession of the estate, either by means 
of a lease or retaining the usufruct^ precarious constitution or others of a like 
nature, during such time the prescription does not run. (Sec the end of Arts, 

275,) 

Art. 116 .—Those are reputed present who are living in the town, prevoslship ' 
and vicounly of Paris. (See the two following Art. and Art. 113 and 114.) 

Art. 117.—In matters of dower, prescription begins to run from the day 
of the decease of the husband only, against persons of full age and not privileged. 
(See Arts. 249, 255, and 256.) 

Art. 118.—If any person has enjoyed, used and possessed an estate or rent, or 
any other thing prescriptible, for the space of thirty years continually, as well by 
himself as by his predecessors, freely and publicly, and without any disquietude: 
supposing that he exhibits no title, ho acquires prescription against persons of full 
age and not privileged. (See the Art. 12, near the end; 120, 123, and at the 
end of Arts. 124 and 186.) 

Art. 119.—Power to re-purchase a 7-enfe conslituee for money, cannot be 
prescribed by any length of time whatever; but such rents are alvvays redeemable 
even if a hundred years have elapsed. (See the beginning of Arts. 12,124,186.) 

Art. 120 —The power given by contract to re-purchase an estate at any' time, 
is prescribed in thirty years against persons of full age and not privileged. (See 
Arts. 113, 123, 124, and 186.) 

Art. 121.—^IVhat is before mentioned has not place for rents of teases of estates 
■on houses situated in the city and suburbs of Pari.s, which rents are always redeem¬ 
able, if they are not the first after the cens and ground rent. (See the preceding 
Art. and 73, 74, 78, and 87.) 

. Art. 122.—(Not followed.) 

' Art. 123.— Cens being the mark of direct Seigniory is prescriptible by 
seigneur against seigneur, and can be prescribed by thirty years against persons 
of full age and not privileged; and by forty years against the church, if there is 
no title or recognisance of the said cens, or that the possessor has acquired the 
estate'at the charge of the said cens. (See Art. 12 and 113.) 
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Art. 114. —Qimnd aucuii a poss6d6 et joui par lui ctses pr6ducesseurs, des- 
quels il a le droit et cause, d’h6iitage ou rente a juste tiire et de bonne foi par dix 
■, ans eniro pr6sens, et vingt ans enirc absens, ages et non privilegits, franchement 
et paisiblemeiit, sans inquibtation d’ancunc rente ou bypolhaque: tel possesseur du 
dit Ii6i'itage ou rente a acquis prescription centre toutes rentes ou hypotliequea 
pr^tendues sut^ le' dit hdritage ou rente. (Voyez Particle prbcddent.j 

Art. 115.—Et a lieu la dife prescription, suppose quo la dile rente soil pay6e 
pqr cejui qui I’a conslitude, ou antre au dogu du tiers detemptcur: toutefois si le 
•crdancier dc la rente a eu juste cau'-'e d’ignorer I’alidnation, pareeque le debiteur 
de la ilite rente serait toujours demeure en possession de rheritage par le moyen 
' de location, retention d’usufruit, constitution de pr6caire, ou autres semblables, 
pendant le dit terns la prescription n’a cours. (Voyez vers la fin des articles 274 
•et275,) 

Art. 116.—Sont reputes pi^sens ceux qui sont demeurans en la villc, prev6t6 
'et vicomte de Paris. (Voyez Ics deux articles suivans, ct les 113, 114.) 

Art. 117.—En matidre de douaire la prescription commence a courir du jour 
du d(?cA3 du mail seulement, entre agds et non privilegids. (Voyez les articles 
249, 255, ct 256.) 

Art. 118.—Si aucun a joui, use, et possede d’un hdritage ou rente, ou aut.’‘e 
chose prescriptible parl’espace de trenie ans continuellement, tant par lui que par 
ses prdddeesseurs franchement, publiquement, et, sans aucune inquietation : sup¬ 
pose qu’il ne fasse apparoir de titre, il a acquis prescription, entre &ges et non 
privilegids. (Voj’ez les articles 12, sur la fin; 120, 123, et sur la fin les 124, 
186.) 

Art. 119.—Facultd de racheter rentes constitodes a prix d’argent, ne se pent 
prescrire par quelque laps de lems que ce soit: ainsi sont telles rentes rachetables 
a toujours, encore qu’il ait cent ans. (Voyez au commencement des articles 12, 
124, 186.) 

Art. 120.—La facultd donnde parcontrat de racheter hdritage ou rente d’hdri- 
tage a toujours, se prescrit par trente ans entre agds et non privildgids. (Voj-ez 
Particle 118, le 123, au commencement; et les 124 et 186, en la fin.) 

Art. 121.—Ce que dessus n’a lieu ds rentes de bail d’hdritages sur maison 
assises en la ville et fauxbourgs de Paris, lesquelles rentes sont a toujours racheta¬ 
bles, si elles ne sont les premidres aprds le cens et fonds de terre. (Voyez Particle 
precedent, le suivanf, et les 73, 74,78, 87.) 

Art. 122.—(Non suivi.) 

Art. 123.—Cens portant directe Seigneurie est prescriptible par seigneur centre 
seigneur, et se peut prescrire par trente ans centre ages et non privildgids, et par 
quarante ans centre I’dglise, s’ll n’y a titre ou reconnaissance du dit cens, ou que 
le ddtenteur ait acquis ^ la charge du dit cens. (Voyez les articles 12 et 112.) 
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^ ^ Art. 124'.—The right of cens cannot be prescribed by llie ])iirchaser of an 
^ estate against the seigneur censier, even if a hundred years are elapsed when tliere 
-fji is an old title or acknowledgment made of the said cens; but the proportion of tlie 
I j cens and arrears can be prescribed by twenty years against persons of full age and 
■ [j^Rot privileged. (See Arts. 12, 119,355, and 35S.) 

^ Art. 125.—Physicians, surgeons, and apothecaries, must institute their actions 
Vt'ithin^^^eaiyand after the saii^yearithey are not receivable. (See Art. 96, at 
' /(he end ; and 127.) 

Art. 126.—^Merchants, tradesmen, and other vendors of merchandize, and 
r.^./?iretailing dealers, such as bakers, pastry cooks, mantua-makers, saddlers, butchers, 
harness makers, lacemen, blacksmiths, keepers of cook-shop':, cooks, and others 


delivery of their merchandizes and provisions without^citleraent of account, noti- 
iication or citation legally made, note or obligation. (See the former and following 
Art.) 

Art. 127.—Drapers, haberdashers, grocers, watchmakers, and other wholesale 
merchants, masons, carpenters, tilers, barbers, servants, labourers, and merce¬ 
naries, cannot bring an action or demand for their merchandizes, salary or services 
after the expiration of one year, to be reckoned from the day of the delivery of the 
merchandizes, or discharge, if there is not a note, obligation, settlement of account 
in writing, or judicial notification. (Sec the two preceding Art.) 

Art. 128.—Tavern-keepers and publicans have no action for wine or other 
liquors by them sold in xc\.a\\par assieile in their houses. (See Art.119 and 175.) 


TITLE VII.—SUMMARY. 

Jlrt. 129, W/w can redeem, ^‘c. 130, Time in which redempHon can be clamed. 
131, Is ihe same as well for minors as for majors. 132, Beginning of ihe 
year commences. ,133, First purchaser. 134, Fruits. 135, Infeoffment. 

Re-imlursement. 131, Redeemable rent. 13S, Arrears of rent. 139, 
Rule as to descent. 140, Offers to be made. 141, Preference. 142, Heirs of 
the vendor. 143, Estate taken in exchange. 144, Jfone of moveables. 145, 
Money given to-boot in an exchange. 146, Repairs made during ihe year. 
147, Sale of an usufruit. 148, Purchase from the king. 149, Leases. 
150, Sheriff’s sales. 151, Vacant estates. 152, Acquest. 153, Estate ad¬ 
judged to a curator. 154, Licitaiion. 155, Estate redeemed during a matri¬ 
monial community. 156, Children of the line; ihe father not. 157, Retrait 
mi denier. 148, Who cannot inherit cannot redeem of the feudal and lineal 
redemption in competition. 

LINEAL EEDEMPTION. 

Aiit. 129.—When any person has sold and transferred his own estate or rente 
fonciere to a stranger of the side and line which his said estate or rente fonciere 
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Art. 124.—Le droit do ceris no so prcscril par le ddlenteiir do I’lnliritage conlro 
le seigneur censier, encore (ju’il y ait cent ans, quarul il y a litre ancien ou recon¬ 
naissance fait du dit cons. Mais se pout la qnotite du cens et arrorages prescrire 
par trente ans entre majours agds et non privilegids. (Voyez les articles 12,119; 
355, au coinmenceinent; et 358.) 

Art. 125.—Les m6deoins, Cliirurgiens, et apotliicaires doivent intenler leurs 
actions dedans tin an, et aprds le dit an ne sont recevables. (Voyez les articles 
96, vers la fin ; 127.) 

Art. 126.—Marcliands, gens de m6lier, et autres vendeurs de marchandise et 
denr6e en detail, comine boulangcrs, p^tissiers, couturiers, selliers,boucliers, bour- 
reliers, passementiers, inarbehaux, rfitisseurs, cuisiniers, et autres scmblables, ne 
peuvent faire actions.apr6s les six niois pass6s du jour de la premifire delivrance 
de leur dite marchandise ou denree, sinon qu’il y eut arret de compte, sommation, 
ou interpellation judiciairement faite, cediile ou obligation. (Voyez Particle pr6c6- 
dent, et le suivant.) 

Art. 127.—Drapiers, merciers, epiciers, orfdvres, et autres marcliands grossiers, 
ma§ons, charpentiers, couvreurs, barbiers, serviteurs, laboureurs, et autres merce- 
naires, ne peuvent faire action ni demande de leur marchandise, salaires et services, 
aprds tm an passe, a compter du jour de la delivrance de leur marchandise ou 
vacation, s’il n'y a cedule, obligation, arr6t de compte par ecrit ou interpellation 
judiciaire. (Voyez les deux articles preeddens.) 

Art. 128.—N’ont les taverniers et cabaretiers aucuno action pour vin ou 
autres choses par eux vendues en detail par assiette en leurs maisons. (Voyez 
les articles 119, 175.) 


TITRE VII.—SOMMAIEE. 

Jlrt. 129, Qui pent 7-eiraire. 130, Quant. 131, Mineurs. 132, Franc-aleu. 
133, Premier vendeur. 134, Fruits. 135, Ensaisinement ou infiodation du 
seigneur. 136, Tenu du rembaursement. 137, Vente rachetable. 138, .drre- 
rages de la rente. 139, Jl quel heritier appertient Vheritage retire. 140, 
Ojfre. 141, Lignager, comment prefer 6 aux autres. 142, Hmtiers du Ven¬ 
deur. 14!3, Echange d^un propre. 14<i', J^’a lieu sur les meublcs. 145,/SVi 
a lieu en echange. 146, Entretient de Vheritage. 147, Vsufruit. 148, 
Loges achetees du Roi. 149, Baux. 150, Decret depropre. lV>l,Jidjuge sur 
curateur. 152, dfon Vacquet. 153, Chose abandonnee. 154, Licitation. 
155, Mi-denier. 156, Exception. 151, En partage. 153, Inhabile d suc- 
ceder. 159, Retrait lignager sur lefeodal. 


DU BBTRAIT LIGNAGEE. 

Art. 129.—Quand aucun a vendu et Iransporte son propre heritage, ou rente 
foncidre,a personne etrange de son lignage du c6te et ligne dont le dit propre heri- 
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proccGcleci from in i-'uccession, it is lawful for a relative of the said vendor of the 
side and litio from which the said estate or rente fonciere has come and was left 
to him, to demand and have by retrait lignager that estate or rent within the 
year and day that the purchaser received the possession, if it is held cn censive; or 
that he was received in fealty and homage, if it is hold en fief; on re-imbtirsing 
the said purchaser the principal sum and legal expcticea. (See Arts. 10, 9G, 133, 
136, 137, 142, 143, 145, 148, 149, 150, 151, 154, 155, 157, 159, 329; also the 
notes of 144.) 

Art. 130.—The time of the retrait lignager docs not begin until after the 
infeolfment or seizin made or taken by the purchaser j and the adjournment ought 
to be made, and the assignation served within the said year and day from the said 
infeolfment and seizin, (See Arts. S2,132 and 135.) 

Art. 131.—The year of retrait runs as well against majors as against minors^ 
without hope of restitution. (Sec Arts, 354 and 356,) 

Art. 132, —The year of retrait of an estate held en Franc aleu, com¬ 

mences the day the purchase has been published and registered at the nearest court 
of justice. (See Arts. 68, 130 and 131.) 

Art, 133.—If any person purchases an estate propre from his relative of 
the side and line of which he is allied, and sells the said estate ; such estate comes 
within retrait; in which case the first vendor can also redeem, as having not be¬ 
fore put it out of the line. (See Arts. 129 and 242.) 

Art. 134.—In cases of retrait lignager the fruits are duo from the day of 
adjournment, and the olfers of the price and costs due and to accrue. (See Arts. 
138 and 2S5.) 

Art. 135.—The seignior who acquires an estate, holding of him en fief or cen¬ 
sive, is reputed to be infeolfed or invested from the day of his purchase, published 
in judgment at the nearest court of Justice Royal. (See Arts. 130 and 132.) 

Art. 136.—The retrayant to whom the estate is adjudged by retrait, is held to 
pay and reimburse the purchaser of the money he has paid to the vendor for the 
purchase of the estate, or deposit the money on refusal of the said purchaser, he 
being duly called to see the said deposit made within four-and-tvventy hours after 
the said retrait is adjudged by sentence; and that the purchaser has filed exhibits, 
the other party being called or present, or has affirmed the price of it is requested; 
and if he does not do it before the time expires, the retrayant loses his said retrait. 
(See Arts. 21 and 129.) 

Art. 137.—The estate leased at a redeemable rent is subject to retrait within 
the year and day of the investiture or infeoffment, reimbursing him to whom the 
rent is due, or depositing the same on his refusal within twenty-four hours, the 
principal sum of the rent and'arrears due since the day of the adjournment after the 
purchaser has filed his letters and affirmed the price as above stated; and in default 
of so doing, the retrayant loses his retrait. (See Arts. 36, 78, 83, and 129.) 

Art. 138.—And with respect to arrears due within the year preceeding the 
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tgge ou rente foncifiro, lui est venu et 6clui par succession, il est loisiblo au 
parent et lignager du dit vendeur du cdtd ct ligne dont est venu ot 6chu le dit 
heritage et rente foncidre de dciiiandcr ct avoir jiar rclrnit lignager icelui hdrilage, 
ou rente dedans I’an et jour quo I’aclictciir on a eld cnsaisiiid, s’ll est Icnii en 
censive ; ou qu’il a die rc9U en foi ct iiommage, s’ll est Icnu cn ficfj en renibour- 
snnt le dit aclielcur do son fort lo dit aclieleiir jirincipal ct loyniix-couls, (Voyez 
les articles 20, 96, vers la fin; 133, 136, 137, 142, 143, 145, 148, 149, 150, 151, 
154, 155, 157, 159, 329; voyez aitssi Ics renvois de I’arlicle 144.) 

Art. 130.—Le tems de retrait lignager ne court sinon depnis I’infdodalion ou 
saisine fails ou pris par I’acheleur, et doit I’ajourneinent dtre fait, ct I’assignation 
dcheoir dedans le dit an ct jour de la dite infeodation ou saisine. (Voyez les 
articles 82, 132, 135.) 

Art. 131.—L’an du retralt court tant centre le mnjeur quo mineur, sans espd- 
rance de restitution. (Voyez vers le milieu dcs articles 3.54, 356.) 

Art. 132.—L’an de refrait de propre lidritage lenu cri franc-aleu, ne court que 
du jour que I’acquisition a dtd publide et infinude en jugement au plus prochain 
siege Royal. (Vcyez les articles 68, 130, 131.) 

Art. 133.—Si aucune personne acquiert iin heritage propre de son parent du 
c6l6 et ligne dont il est parent, ct il vend le dit heritage: tel heritage diet en 
retrait: Auquel cas pent aussi retraire le premier vendeur, comme ne I’ayant au 
precedent mis hors la ligne. (Voyez les articles 129,242.) 

Art. 134.—En matiere de retiait lignager sontdus les fruits du jour dcl’adjour- 
nement et olTre de bourse, deniers, loyaux-couts, et a parfaire. (Voyez les articles 
48, au milieu ; 138, 285.) 

Art. 135.—Le seigneur qui acquiert I’herilage tenu de lui en fief ou censive, 
est repute 6lre iofeode ou en^aisine du jour de son acquisition publiee en jugement 
au plus prochain Siege Royal. (Voyez les articles 130, 132.) 

Art. 136.—Le retrayant auquel I’heritage est adjuge par retrait, est tenu de 
payer et rebourser I’acheleur des deniers qu’il a payes au vendeur, pour I’achat du 
dit heritage, ou consigner les deniers au refits du dit achetcur, icelui duement 
appelle a voir faire la dite consignation, et ce dedans vingt-quaire heures apiAs le 
dit retrait adjug6 par sentence, et que I’acheteur aura mis ses leltres au greffe, par- 
tie presente ou appellee, et outre qu’il aura efiirme le prix s’il en est requis: Et 
s’il ne le fait, le terns passe, tel retrayant est dechu du dit retrait. (Voyez 1’article 
suivant, et les 21, 129.) 

Art. 137.—L’heritage baill6 a rente rachelable, est sujet a retrait dedans I’an 
et jour de la saisine ou infeodation, en remboursant celui a qui la rente est due, ou 
consignant en son refus dedans les vingt-quatre heures, le fort principal de la rente 
et arrerages debus depuis le jour de I’ajournement, apres que I’acqudreur aura mis 
ses lettres au grefie, et a faute de co faire, le retrayant est dechu du retrait. (Voyez 
I’article prdeddent, et les 78, 83, 129.) 

Art. 138.—Et quant aux arrdrages debus dedans I’an prdeddent I’ajournement, 
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ailjDiiniitiont, tlio puroluiscr can put llieiii In the costs on givinu up the Jndts 
vvhicli lie lias gntlici'cil within tlie said yoar, (See Art. 129 and 134'.) 

Art. J3.9.—The estate withdrawn rdrait lignagcr docs so belong to the 
family, if tlio one who rcdeeniod it dies, leaving an heir of the ac(picsf, and an 
heir of the propres, such estate ouglit to belong to tlio heir of iho propres of the 
line of which the said estate has come, and not to the heir of the said acrpicsts, on 
giving up within the year and day of the decease of the Iioirs of the said acquests 
the price of the said estate. (See Art. 94, l.bS, 244, and 32(3.) 

Art. 140.—When the lignager of a vendor of an estate has notified the pur¬ 
chaser of such estate to have it by retrait, ho who wishes to have the estate by 
retrait must olTer the purchase price and legal e.'rpcnces, due and to become due as 
well on the day of adjournment as on each day of the cause, until the contestation 
in the cause inclusively, and also appeal inclusively. And if ho does not do it, 
he should be dismissed from his action of retrait. (See Art. 104, 129, and 13G.) 

Art. 141.—Tlie relative of the line who is the first to institute the retrait, is 
to be preferred to all others, if ho is the nearest reiation of the vendor, although the 
redeemer does not descend of him from whom the estate comes. (See Art. 17S, 
314, 329.) 

Art. 142.—The heirs of the vendor after his death can withdraw the estate, 
being a propre, sold by him, provided these be of the side and line. (See the pre¬ 
ceding Art. j also. Arts. 129, 133, 230, and the middle of 329.) 

Art. 143.—When any one has exchanged his propre estate for another, the 
estate received in cxcliange is propre or lineal property, of him that got it in ex¬ 
change, and if he sells it, it is redeemable. (See Art. 53, 94, 139, and 145.) 

Art. 144.—Things moveable are not subject to the right of redemption. (See 
Arts. 97,129, 147, 152, 153, 150, and 158.) 

Art. 145.—In exchange, if there is a sum of money given, exceeding the value 
of the half, the estate is subject to the rights of redemption in proportion to the 
sum given; but if the sum given is less than the half, the right of redemption does 
not take place. (Sec Art. 143.) 

Art. 146.—During the year and a day of the redemption the purchaser can 
make no buildings or reparations, if they are not necessary; neither can he-injure 
the estate ; if he does, he is bound to repair, the same. (See Art. 203.) 

Art. 147.—If any one sells the usufruct of his lineal property to a stranger, 
the said usufruct is not redeemable. (See Art. 129, and 140.) 

Art. 148-—Lodges, woik-shops, halls, and public places, purchased of the 
king, and coming by succession, are subject to the right of redemption. (See the 
following Art. and Art. 129.) 

Art. 149.—Leases for ninety-nine years or other long leases are subject to be 
redeemed. (See Art. 129, and 147.) 
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I’utihetoiir Ins pent inellre cn loyuiix-cotits, on renilarit pur liii loa fruits rpi’i! uurait 
per^us (luilans le (lit nii. (V'oyci! Ics urliclcs 12!), lOl.) 

Art. 139.—L’li6ritngo rc'tir6 par relrait ligriagcr, eat lolloiriont allc(il6 il la 
faniille, f|iio si le relrayant meurt dulaisanut iiri Ii6riii(’r das acrjiicts ct iin lidritier 
des proprcs, tel lidritngu doit apparlenir a nierilicrdes propres do la ligiide doiitcst 
venu et issu le dit lidritage, et tioii a I’lidrillcr des acc|iiels, en rendant toiitolbis 
dedans I’aa et joar dii decus aax lidriliera des dils aequCts, le prix du dit heritage. 
(Voyez lea artielea 94', 155, 244', 326.) ^ 

Aut. 140.—Qiiand le lignagerd’an vendour d’hdritagea faitajournerl’aelieteur 
d’icelui heritage, pour I’avoir par relrait, il convienl quo tel qui vent avoir le dit 
hd'ritage par retraif, olTrc bourse, dcniers, loyaux-couta, et a parfairo, que a 
ehacune jduriiee de la cause iirincipalc, jusqu’a conlostation cn cause inclusive- 
inent. Et s’il tie le fait, ii doit elre deboiite du dit retrail. (Voyez les articles 
104, au conimenccinenl; 129, 136, a la fiii. 

Art. 141.—Le parent et lignager qui preniier fait ajourncr en retrait, doit Ctre 
prdferc a tons auties, pose qii’ils soicnt plus prochains parens du vendeur, encore 
que le retrayant ne soil descendu de celui duquel vienl le dit luiritage. (Voyez les 
articles 178, 314, en la fin ; 329.) 

Art. 142.—Les heriliers du vendeur aprds son trepas, peuvent retraire I’hbri- 
tage propre par lui vendu, pourvu qu’iis soient du cole et ligne. (Voyez Particle 
precedent, et les 129, 133, 230, au milieu j 329. 

Aut. 143.—Quand aucun a echange son propre heritage il I’encontre d’un 
autre hdrilagc, le dit heiitage est jtropie de celui qui Pa eu par echange, ct s’il 
le vend, il chet cn relrait. (Voyez les articles 53, 64, vers la Cn; 139, 145. 

Art. 144.—Choses mobiliaires ne chdent en relrait. (Voyez Particle 97, au 
milieu ; le 129, les renvois au-dcssous d’iceliii, ct los 147, 152, 153, 156, et 158. 

Art. 145.—En echange s’il y a soultc excedantc la valeurde la moilie, Ph6- 
rilage est sujet a retrait pour portion de la soulte: Mais si la soulte est moindre que 
la dite moitie, n’y a lieu au retrait. (Voyez Particle 143.) 

Art. 146.—Durant Pan et jour du retrait, I’acheteur ne peut faire aucunsbati- 
mens ne reparations s’ils ne sont niicessaires, pareillement ne peut empirer I’heii- 
tage. Et s’il le fait, est lenu de le rctablir. (Voyez Particle 203.) 

Art. 147.—Si aucun vend Pusufruil de son propre heritage a personne etrange, 
le dit usufruit ne chet en retrait. (Voyez les articles 129 et 149. 

Art. 148.—Loges, boutiques, etaux, places ]uibliques achetees du Eoi, et ve- 
nant a succession, sont sujettes a relrait. (Voyez Particle suivant, et le 129. 

Art. 149.—Baux a quatre-ving dix-neuf ans, ou longues annees, sont sujets a 
relrait. (Voyez Particle precedent, et les 129, 147.) 

GG 
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Awi'i ISO.—A proprc cslnlc' iiolil by dicrd on n jiiiJginont, falltt in rdrail, 

Anr. 151.—An c.^ilato proprc adjudgoi] by dccrd on a curator to a vacant suc- 
cgshIoii or on tlic liolr vvltli llio benefit of an inventory, ia subject iardrait. 

Art. 152.— Relrnil Ima not place in liic cnac of this article, but (lie estate 
aegud of a tleccnsoil person adjudged upon the curator to the property of (ho said 
deceased is not subject to rctrait, 

Aut. 153.—Tlio oslato adjudged on a curator to a thing abandoned is not sub¬ 
ject to rdrail. 

Aut. 151'.—Portion of an estate sold by licitalion that cannot be leased by 
division is subject to rdrail. 

Anr. 155.—When any estate proprc is acquired during tlic marriage of tiic 
two conjuncis, one of whom is the relation of the line of tlie vendor of the side 
that the said estate belonged to the said vendor, such estate so sold does not fall 
within rdrail during the said marriage; but after the decease of one of the said 
conjuncts the lialf of the said estate falls into rdrail against him who is not of tho 
line, or his lieir; if they are not of the line of the vendor, of the side and line of 
which (he said estate belongs to, the said vendor, within the year and day from the 
death of the first of the said conjuncts who died, supposing (hat (here was saisinc 
or infeolfment taken during (he said marriage, on the retrnyant returning and pay¬ 
ing the half of the principal sum, expenses, and legal costs. 

Art. 15G.—When he who id not in the line has cliildren who are in the line, 
there is not rdrail. 

Art. 157.—And if by division the estate is put out of the line, it is subject to 
rdrail for the half, provided always that the rdrayant has brought his action and 
made protest witliin the year of the decease of the one of the conjuncts who is 
related to liim. 

Art. 15S.—He who is not qualified to succeed, as a bastard, cannot have the 
benefit of the lineal redemption. 

Art. 159.—The fief coming of a proprc, sold by the vassal and retained by 
the power of (he ficf by (he seigneur feodal, can be redeemed by one of the rela¬ 
tions of the line of the]vendor, of (he stock and line of which it proceeded, within 
the year and day that the said/c/had been retained by the power of (be fief, (he 
said retention published in judgment at the nearest Court of Justice. (See Arts. 
20, 22, 130, 132 and 135.) 



DU KKTRAIT LIGNAGER, 


aiR 

Art. l.'iO.—IVopro li6i'itngo vcndii pur ddcrot on jiigcmont par cridos ct Bub- 
liaBtiilioiis, cliot on rclrait, (Voycz I’anlclo SrJ, an coniinonooniont; 1512. 

Aut. 151.—Un li6ri(ngc propro udjngb par ddcrot mir un cniatcnr mix biona 
vaoanB on snr I’bdriticr par boiiddico d’invontaii'o, ost mijct a rotrait. (Voycz I’ar- 
ticlo prdobdoiit ct lew Bubcap avco los coininencoincns dcB 3‘h, 311'. 

Aut. 152.—Mals l’li6rilage d’accpiCt d’un dofunt adjngo sur lo cnruloiir mix 
biona dii dit dofunt, ii’oat aujot d rotrait. (Voyoz I’articlo prd'cddonl, et lea 129, 
150. 

Aut. 153.—L’lidritago adjiigd aur un cnratcur a la cboac abandonnoc, n’c.at 
aujot a rnirail. (Voycz lea deux artiolea preeddens; le 79, vera lo coinnicncc- 
nient; lea 101 ct 102, an milieu; 109, au conimonccrncut; 110, vor.s la fin. 

Aiit. 154'.—Portion d’boritngc vendue par licilalion cjiii ne se pout baillcrpar 
divia eat aujeilo a retrait. (Voycz lea articlea SO, 157, mi oomiiicnoenicrit.) 

•Akt. 155.—Quand aiiciin lidritage propre cat acquia durant ct coriataiil Ic ma¬ 
nage do deux conjoint.'), dont I’uu d’iceux cst parent lignagor du dit vcndcur, du 
c6t6 dont le dit heritage appartenait au dit veiidcur, tel lidritage ainsi veridii no git 
on retrait durant et conatant lo dit inariage : inaia aprda lo trdpaa dc Pun dea dita 
conjoints, la moitid du dit lidritage git en rotrait a I’encontre de ecliii qui n’est 
lignager on sea hoirs, s’ila ne sorit lin-nagera du dit veiidcur, du cdtd et ligne dont 
le dit lidritage appartenait a Icclui vendcur, dedans Pan et joiirdu trdpas du premier 
raourant dcs dits conjoints: supposd qu’il y cut saisine ou infdodatiou prise durant 
icelui mariage, en rendant ot payant par le rctrayarit la moitid du sort principal, 
frais et loyaux-oouts. (Voyez lea articles 139, au milieu ; 232, 24'4'.) 

Art. 156.—Quand celui qui n’est en ligne a des enfans qui sent on ligne, retrait 
n’a lieu. (Voyez Particle prdeddent.) 

Art. 157.—Et si par parlage Phdritage sort hors la ligne, il cst sujet a retrait 
pour moitid : pourvu toutefois que le retrayant ait intentd son action, et sur icelle 
proteste dedans Pan du deeds de celui des deux conjoints qui lui est parent. 
(Voyez les articles 80,154, 155.) 

Art. 158.—Qui n’est habile a sucedder, corame un batard, ne pent venir a 
retrait lignager. (Voyez Particle 337.) 

Art. 159.—Le Fief venant de propre vendu par le Vassal, et retenu par puis¬ 
sance de Fief par le Seigneur Fdodal, pent dire retrait par Pun des parens et 
lignagers du vendeur de I’estoc et ligne dont il est proeddd, dans Pan et jour que le 
dit Fief a did retenu par puissance de Fief, la dite retenue publiee en jugement au 
plus prochain siege Royal. (Voyez les articles 20, 22, 130, 132, 135.) 



AJIRI'ISTS, EXECUTIONS AND GAGEUIES., 
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TITLE VIII.—SUMMARY. 

./?/•/. tCO, Causes of seizures and aiiaclmenh. IGl, For/loiise rent. 162, U 71 - 
der tenanfs. 163, J\tot followed. IC'l and 105, Jfot followed. 166, Of a 
litigious debt. 167, .N'ot followed. 168, On the properOj of luidows and 
heirs. 169, On ihe properly of the deceased. 170, Moveables cannot be 
mortgaged. 171, But may be followed in certain cases. 172, Time of sale. 
173 and 171*, Mot followed. 175, Privilege of Inn-keepers, 170, Prefer¬ 
ence of Ike vendor of a moveable sold without term. 177, Sold ivith term, 
173, First seizures. 179, Insolvency. ISO, What is insolvency. 181, 
Pledge. 182, Deposit. 183, Confiscation, 


ABBESTS, EXECUTIONS AND GAGEBIES. 

( Art. 160.—^We cannot proceed by attaclimcnt, execution or other proceedings 
] on the property of others, nor by imprisonment wiiliout obligation, condemnaiion, 

) delit or quasi delit, things privileged or what amounts to the same. (See Arts. 

1 106,167, 171, 173, 175 and 176.) 

Art. 161.—It is lawful for .a proprietor of any house by him leased for rent, 
to proceed by gagerie in the said house for the terms due him for the house rent 
on the property being therein. (See Arts. 86, 163 and 171.) ^ 

Art. 162.—If there are under-tenants their property can be taken for the rent 
■ and charges of lease; but neverllieless, they shall be restored to them on paying 
the rent for the time of their occupation. (See Arts. 51 and 55.) 

Arts. 163, 164 and 165.—(Not followed.) 

/ Art. 166.—It is not lawful to proceed by attachment, seizure, execution or 
imprisonment, in virtue of an obligation or sentence. If die thing or sum for 
I which vve wish to make the prosecution is not certain and liquidated in sums or 
species—and, notwithstanding if the species be subject to a valuation—we can 
I execute and summon in order to set a value on the same. (See Arts. 160 and 

! 169 -) 

Art. 167.—(Not followed.) 

i Art. 168.—Obligation passed by a husband, or sentence against him given 
‘ after decease of the said husband, cannot be put in execution on the property of the 
' widow nor the heirs of the said deceased before they declare themselves such, and 
to do this they must be'called upon. (See the following Articles and 160.) 

I Art. 169.—Nevertheless, for the preservation of the rights of the creditors, the 
; property of the deceased and of the communauie may be seized and attached, 

I notice having been previously given to the widow and the heirs. (See the preced- 
! ing Article, and Arts. 221 and 322.) 



ARHETS, EXECUTIONS ET GAGERIES. 


TITRE VIII.—SOMMAIRE. 

160, Causes (Ics cxecuiions d nrr/ils. iQ], Pour le layer do mnison. 162, 
Sous-locataircs. 163, 164, 165, J^on-suivis. 166, Ihllc liiigieusc. 167, 
Jfon suivi, 161?, I’ropridis de la votive cl scs heriliers, 169, PropricU's du 
dojunl, 170, Mtubles ncpouvent Sire hypoihoques, 171, Maispeuvciit dire 
suivis dans ccrlains cas. 172, Temps do la vente. 173^174, JTon smvis. 
175, Privilege des hOlclliers. 176, Preference du vendeur d'un mcublc vendu 
sans terme. 177, Vendu nece ierme. 178, Prcmiires saisies. 179, Insolva- 
hilite. ISO, Ce que c’e'A. 181, Gage. 182, Dep6t. 183, Confiscalion- 


AKRETS, EXECUTIONS ET GAGERIES. 

Aiit. 160. —On ne pent prociiiler par vole d’arr6ts, cx6cutions ou autre exploits, 
«ur les Liens d’autrui, ne par emprisonnement, sans obligation, condamnalion, 
delit ou cpiasi d6lit, chose privildgiee, ou qui le vaille. (Voyez les articles 166, 
167, 171, 173, 17.5, 176.) 

AnT. 161.—II est loisilde a iin proprietaire d’aucune maison parlui baillee a 
tilre de loyer, faire [irocdder par voie de gagerie en la diie maison, pour les termes 
a lui dus pour le lotiage, siir le, biens diaiit cri icelle. (Voyez les articles 86, au 
milieu ; 163, sur la fin ; et 171.) 

Art. 162.—S’il y a des sous-locatifs, peuvent dtre pris lours biens pour le 
dit loyer et charges de bail, et ndanmoins leur seront rendus en payant le loyer 
pour leur occupation. (Voyez les articles 54, 55.) 

Arts. 163, 164, 165.—(Non suivis.) 

Art. 166. —On n’est recevable a proceder par voie d’airfil, saisie, execution 
ou emprisonnement en vertu d’obligation ou sentence, si la chose ou somme pour 
laquelle on veut faire le dit exploit, ri’est certaine el liquide en somme ou espdee. 
Et neanmoins si I’espdce est sujette a apprdciation, on peut executor et ojourner 
afin d’apprecier. (Voyez les articles 160, 169.) 

Art. 167.—(Non suivi.) 

Art. 168.—Obligation passee par le mari, ou sentence centre lui donnde, aprds 
le trdpas du dit mari, ne sent executoires sur les biens de la veuve,'ni des hdritiers 
du dit defunt, avant que tels soient declares. Et pour ce faire les faut appeler. 
(Voyez I’article suivjant, et le 160.) 

Art. 169.—Ndanmoins pour la conservation du dfi des crdanciers, peuvent 
4tre les biens du defunt et de la coramunaute saisis et arrdtds, commanJement 
prealablement fait a la veuve et hdritiers. (VoyezI’article prdeddentet les 221,332.) 



ARRESTS, EXECUTIONS AND GAGERIES. 


A/it. 170.—Movcabios cfliinot bo mortgagod wlicii they are out of the posses¬ 
sion of tlio debtor. (Seo Arts. 17G, 177, 178, 181 ami 182.) 

Anr. 17R—At all times tlio proprietors of houses siliialo in the town and 
si/burbs and farms of the fields, may follow up Ibo property of their tenant or 
farmers, although they bo carried away, to be first paid their rents, and stop them 
until they are sold and delivered, by authority ofjustico. (See the following Arti¬ 
cle, and Arts. IGl and 176.) 

j Art. 172.—Tho persons suing out execution are held to sell the properly 
within two months after oppositions arc finished. (See Art. 160.) 

Aut. 173 and 174.—(Not followed.) 

Art. 175.—Expenses of sums delivered by landlords to travellers, or to (heir 
horses, are privileged, and are to be preferred before any other on the property and 
horses, and the inn-keepers can retain them until payment; and if any other 
creditor would wish to take them away, the inn-keeper has just cause to opjiose it. 
(See Arts. 128, 161 and 171.) 






Art. 176.—He who sells anything moveable without day of payment being 
specified, and without term expecting to be paid immediately, the thing can be fol¬ 
lowed up into whatever place it is taken, to be paid the price for which he sold it. 
(See the following Articles, and Arts. 170 and 171.) 

Art. 177.—And notwithstanding, if he has given term, if the thing is seized 
on the debtor for another creditor, he can stop the sale, and has a preference upon 
the thing to all other creditors. (See the preceding and following Articles.) /f/Z 


Art. 178.—The creditor who makes the first attachment and seizes validly or 
takes by execution any moveables belonging to his debtor, is to be first paid. (See 
the following Article, and Arts. 108, 141 and 170.) 

Art. 179.—But in case of insolvency each creditor takes his dividend in the 
pound on the moveable property of the debtor, and there is no preference or privi¬ 
lege for any cause whatever, although one of the creditors bad made the first seizure. 
(See the preceding and following Articles, and Arts. 95, 181 and 182.) 


Art. 180.—The case of insolvency is when the property of a debtor, as well 
moveable as immoveable, is not sufficient for the apparent creditors; and if to 
prevent the distribution there arises a contest between ci'editors appearing on the 
sufficiency or insufficiency of the said property, the first in diligence who takes the 
monies arising from tlje moveables by them seized, is to give security to return the 
same to be put in distribution in case the said properly is not sufficient. 




Art. 181.—And the distribution does not take place when the creditor is found 
possessed of the moveables which had been delivered him as security. (See Art, 

n9.) , 

Art. 182.—And likewise the distribution does not fake place in case of de¬ 
posit, if the deposit be in the same stale. (See the three preceding Articles.) 

Art. 183,—He who forfeits his life confiscates his property. 

TV ' ,■ ... i ; 
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Art. 170.—Meubles n'ontpoint dc suite par liypothcquc, quand ilssorit liorsdo 
la possession du detleur. (Voycz I’arlicle snivant; et les 17G, 177, 17S, 181,182.) 

Art. 171.—Tontefois los proprielaircs des maisons si'ca Css Villes ct Faubourjis 
et formes des champs, peuvent suivre Ics biens do lours loealifs oti formiers c;:d- 
cutds, encore qu’ils soieiit transportds, pour 6trc premiers payos do lours loycrs 
•oil maison, iceux arrCtcr, jusqu’.i cc qu’lls soient vondus et ddlivros par autorilo 
do justice. (Voyez Tarticlc 161 et 176.) 

Art. 172.—Les cxocntans sent tenus de fairo vondre les biens dedans deux 
mois aprds les oppositions jugdes ou cessdes. (Voycx I’articlo 160.) 

Art. 173 ct 174..—(Non suivi.) 

Art. 175.—Ddpens d'h6telage, livrdsparhOfes a polerins, ou a leurs cbovaux, 
snnt privil6gi6s, et viennent a preferer devant toute autre, siirles biens etchevaux 
boteles, et les pent I’hotelier refenir jusqu’a paiemont: etsi aucun autre croancier 
les voulait enlever,^l’hOielior a juste cause de soi opposes. (Voyez les articles 
128, 161, 171.) 

Art. 176. —Qui vend aucune chose mobiliaire sans jour et sans terme, csp6- 
;rant etro pay6 promptement, il pent sa chose poursuivre en quelque lieu qu'elle 
soit transportoe, pour 6trc pay6 du prix qu’il I’a vendue- (Voyez Particle sui- 
vant; et les 170, 171.) 

Art. 177.—Et neanmoins encore qu’il eut donnd terme, si la chose se trouve 
■saisie sur le detteur par autre creanpier, il peut empecher la ventc; et est pr^fere 
sur l,a chose aux autres crcanciers. (Voyez les articles preeddent et suivant.) 

Art. 178.— Le creancier qui fait premier arrfeteret saisir valablement, oupren- 
•dre par execution aucuns meubles appartenans a son detteur, doit etre le premier 
,paye. (Voyez Particle suivant; et les 108, 141, 170.) 

Art. 179.—Toutefois en cas de deconfiture, chacun cr6ancier vient a contri¬ 
bution an sol la livre, sur les biens meubles du dubiteur. Et n’y a point de pre¬ 
ference ou prerogative pour quelque cause que ce soit: encore qu’aucun des crean- 
ciers eut fait premier saisir. (Voyez Particle prdeedent; et le suivant avec les 95, 
en la fin ; 181 et 182.) 

Art. 180.—Le cas de la deconfiture est, quand les biens du detteur, tant 
•meubles qu’immeubles, ne suifisent auxcreanciersapparens: et si pour empecher 
,1a contribution se meut differend entre les creanciers apparens sur la suffisance ou 
insufiisance des dits biens, les premiers en diligence qui prennent les deniers des 
meubles par eux arrStes, doivent bailler caution de les rapporter, pour 6tre mis en 
contribution, au cas que les dits biens ne suifisent. (Voyez Particle prec6dent et 
les deux suivans; et le 95, en la fln. 

Art. 181.—Et n’a lieu la contribution quand le cr6ancier se trouve saisi du 
meuble qui lui a 6t^^ille en gage. (Voyez Particle 179.) 

Art. 182.—Aussi n’a lieu la contribution en matiere de dep6t, si le dep6t se 
trouve en nature. (Voyez les trois articles prdeedens.) , 

Art. 183.—Qui confisque les biens, il confisque le corps. 
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brCRVlTUDES AND KEPORTS OF JURORS, 


TITLE IX,—SUMMARY, 

Arl. IS-i, Servitudes and report of visits, jurors or experts. 185, Report. 186, 
How services are acquired. 187, Consequence of the property of the soil. 
188, Counter wall for a stable. 189, For a chimney and hearth. 190, For 
forges. 191, For privies. 192, For ploughed ground. 193, Jfot followed, 
191, Building against a wall not in common. 195, Raising a partition mitoyen 
wall. 196, Building on a fence wall. 197, Charges to he paid to the neighbour. 
Vd^, Building on a partition xuall. 199, Openings in common walls. 200, 
In walls which are not common. 201, What is meant by fer maillL 202, 
Front and side views. 203, Duty of masons demolishing walls, 201, Wall 
to be pierced and demolished. 205, Contribution for rebuilding a pariiiion 
wall. 206, Beams and rafters. 207, Of the placing of beams in paiiition 
walls. 208, How beams are to be placed in a partition wall. 209, Contri¬ 
bution for a fence wall. 210, Out of towns and suburbs. 211, Fence walls. 
212, How a right to a wall can be obtained. 213, Idem of old common ditches. 
211, Mark of the partition wall. 21^, Erection of servitudes. 216, Destina¬ 
tion of the father of a family. 217, .it what distance from a partition wall 
must be made ditches. 218 and 219, Mot folloived. 


f: 


SERVITUDES AND REPORTS OE JURORS. 

Art, 181.—In all cases subject to visitation the jiarties ought to .agree upon 
.' Juris or experts, and persons who have a knowledge thereof, wlio are sworn 
; before the judge ; and the report ought to pay such regard to it as is reasonable, 

; without demanding amendment. The judge can, nevertheless, order another and 
• more ample visitation to be made if it is necessary; and where the parlies do not 
agree upon any body, the judge may name one. (See the following Article.) 

Art. 185.—And the said juris and experts, skilful persons, are held to make 
and take down in writing, and sign the minute rejiort at the place before leaving L- 
'• it, and put the said minute, at the time, into the hands of the clerk who assists ^ 
them, who must, within twenty-four hours afterwards, deliver the report to the par¬ 
ties who requested it. (See the preceding Article.) 

Art. 186.—Right of service is not acquired by any long enjoyment whatever 
without a title, even of an hundred years j but the liberty against a title of service 
can be acquired by thirty years, between persons of full age and not privileged. 
(See Arts. 12, 71, 124., 215 and 216.) 

Art. 187.—Whoever has the ground called the story, CTfn with the ground of 
any estate, he can and ought to have all that is above and below his ground—and 
can build above and below, and make wells, pits, and other things lawful if there 
is no title to the contrary. • 



DES SERVITUDES ET RAPPORT DE JURES. 
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TITRE IX.—SOMMAIRE. 

184', Des sm'vHudcs ci rnppori-t (In Juria, 1S5, Papport. ISG, Comment servi~ 
iudes sont etcginscS. 187, Conneguence do. la propriiic dii, sol. 188, Conlre- 
mur pour vinblc. 189, Pourunccheminicouuirc. 190, Pour forges, 191, 
Pojtr aisuncc deprives. 192, Pour lerre laboiirce. 29'i, (non suivi.) 194', 
Bdtissant confi-ejmn mur non mlloijcn. 195, Si on pent kausser un mur mi~ 
toyen. 196,'BAi^sfinl iin mur de clolurc. 197, Charges dpayer nmmsin, 
19S, BAtissant sur un mvr mitoycn, 199, Ouverlurcs dans un mur miloycn. 
2O0', Bans nn mtir non miloycn. 201, Cc rpi'on onlendparfer maille. 202, 
Files dro'iles el dc rule. 209, Devoirs des markons demolissanl un mur. 204', 
Mur d pcrccr el demolir. 205, Coniribu!ion pour rebulir un mur miloycn. 
206j Poutres cl solives. 207, Pour assc.oir ponlrcs ou mur miloycn. 208, 
Comment poulres doivcnl eh'c placees. 209, Contribuiion d murs de clQlure. 
201. Hors de la ville et des jaubnurgs. 211, .Muta de rMlure. 212, Com¬ 
ment on pent oblcnir droil d vn mur. 219, Des anriens fosses communs. 
214:, Marques dll mur miloycn, 215, Consliluiion de servitudes. 216, Bes- 
tinalion depiirc dcfimillc. 217, ./I quelle distance du mur doivent elrcfuP" 
fosses. 218 et 219, (non suivis.) 


DES SEUVITUTES ET RATPORT DE JURES. 

Art. 184'.—En toutes mafitires sujettes a. visitation, les parlies doivent conve- 
nir en jugement tie .Tnres on Expcris, et gens a ce connaissans, qui font le serment 
pardevant le Juge. Et doit dire le rapport apporte cn justice, pour en plaidant on 
en jugeant le proods, y avoir tel 6gard qiie de raison, sansqii’on ptiisse demander 
amendemenf. Pent neanmoins le Juge ordonner autre ou plus ample visitation 
dtre faile, s’il y echet. Et ou les patties ne conviennent de personnes, le Juge 
en noinme d'office. (Voyez Particle suivant.) 

Art. 185.—Et sont tenus les difs Juges ou Exports, et gens connaissans, latre 
et rediger par ccrit, et signer la minute du rapport sur le lieu, et paravant qu’en 
parlir, et rnettre a I’instant la dite minute ds mains du Clerc qui les assiste: leqtiel 
est tenu dedans les vingt-qnatre heures apres, ddlivrer le dit rapport aux parties, 
qui I’en requierent. (Voyez Tarticle precedent.) 

- Art. 186.—Droit de servitude ne s’acquiertpar longue jouissance quelle qu’elle 
soil, sanstitre; encore que I’on en aitjoui par cent ans: mais la libertd se pent 
reacquerir centre le titre de servitude par 30 ans, entre ag6s, et non privildgids. 
(Voyez les articles 1^1, 124', 215, 216.) 

Art. 1S7.—Quiq||^ie a le sol, appelle I’dtage du rez-de*chaussee d’aucun 
heritage, il pent et ilnit avoir le dessus et le dessou': de son s.n , ct r'iific- par 
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SERVITUDES AND REPORTS OF JURORS. 


Art. 188 ,—He who builds a stablo ogainst a partition mUoym wall ought to 
make a contrmur eiglit inciies thick and as high as the manger.—(Seo the four 
following Articles.) > 

Art. 189.—He who wishes to make chimnics and hearths against the partition 
wall, ought to make partitions of pieces of tiles or other things suflicient of half a 
foot in thickness. (See the following Article.) 

Art. 190.—He who wishes to make a forge, oven or furnace against a parti¬ 
tion wall, ought to leave an empty space of half a foot between tlie two walls of 
the oven or forge, and the said wall ought to be a foot thickf (See the preceding 
Article.) 

Art. 191.—Whoever wishes to make privies or wells against a partition wall' 
ought to make a contreviur one foot thick. And when there is one at each side,- 
wells on one side and privies on the other, four feet of wall is sufficient between 
the two, including the thickness of the walls of one part, and the other, bait 
between two wells three feet at least is suflicient. (See Art. 227.) 

Art. 192.—Ho who has an open place, garden or other vacant spot which 
joins directly with another wall or partition wall, and he wishes to cultivate and 
clear it, he is bound to make the partition wall of half a foot thick, and if there 
is land heaped up,—he is bound to make the contremur one foot, (Sec Arts. 188 
and 211.) 

Art. 193.—(Not followed.) 

Art. 194 —If any person wishes to build against a wall which is not a parti¬ 
tion wall he may do it on paying the half as well of the said wail as the foundation 
of it, to the height he wishes to build, which he is bound to pay before he pulls 
down or builds anything, in the estimation of which wall is comprised the value of 
the land on which the said wall is founded and situate in case he who made the 
wall, has built it all upon his own estate. (See the following Arts, also Arts. 
198, 203, 204, 205, 209, and 211.) 

Art. 195.— a neighbour has a right to heighten at his expense the partition 
wall between him and his neighbour as high as he thinks proper without the con¬ 
sent of his neighbour, if there is no title to the contrary, on paying the charges, 
provided that the wall is sufficiently strong to support the raising; and if it is not 
so, he who wishes to raise the same must streiighten it, and ought to lake the' 
thickness from his side, (See the preceding Art. and the three following.) 

Art. 19^—If the wall of an enclosure is good and durable, he who wishes to 
build thereon and demolish the old wall, the same not being suflicient to support 
his building, is bound to pay all the expenses, and in so doing does not pay any 
charges; but if he makes use of the old wall, he must pay the charges. (See 
the two lollowing Arts, and Arts. 204, 209, 211.) 

Art. 197—The charges to be paid and reimbursed by him who makes use 
of and builds upon or against the partition wall, are one fathom for every six that is 
built above ten feet. (See the two preceding Arts, also Arts. 204,209, 211.) 
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Aut. 188.—Qui fait Stable conlre un inur mitoyen, il dolt faire contro-mur do 
huit poucea d’dpaisseiir de hauteur juaqu’aii xcv. de la mangeolre. (Voyez lea 
qiialre articles auivans.) 

Anr. 18D.—Qui veut faire chemin6e3 et atros contre le mur mitoyen, doit faire 
contro-mur de thuilots, ou autre chose sullisante de domi-pied d’epaisseur. (Voyez 
Particle suivant.) 

Art. 190.—Qui veut faire forge, four et fourneau contre le mur mitoyen, doit 
laisser demi pied de viiidc et intervallo entre deux du mur du four ou forge: et doit 
faire le dit mur d’un pied d’dpaisseur. (Voyez Particle pr6c6dcnl.) 

Art. 191.—Qui veut aisance de prives, ou puits contre un mur mitoyen, il 
doit faire contre-mur d’un pied d’6paisseur. Et oil il y a de chacun cOte puits, ou 
bien puits d’un cdle et aisance de Pautre, suflit qu’il y ait quatre pieds de ma§on- 
nerie d’6paisseur entre deux, comprenanl les 6paisseurs des murs d’une part et 
d’autre. Mais entre deux puits sutfisent trois pieds pour le moins. (Voyez Par¬ 
ticle 217.) 

Art. 192.—Celui qui a place, jardin, ou autre lieu vuide qui joint immddiate- 
ment au mur d’autrui, ou a mur mitoyen, et il veut faire labourer et fumer, il est 
tenu de faire contre-mur de deini-pied d’dpaisseur, et s’il a terres jectisses, il est 
tenu faire contre-mur d’un pied d’epaisseiir. (Voyez Particle 188 et 211.) 

Art. 193—(NuI.) 

Art. 194'.—Si aucun veut batir contre un mur non mitoyen, faire le peut en 
payant moitid tant du dit mur que fondation d’icelui, jusqu’a sop heberge. Ce qu’il 
est tenu payer paravant que rien ddmolir ni batir. En Pestimation duquel mur 
est comprise la valeur de la terre sur laquelle est le dit mur fond6 et assis, au cas 
que celui qui a fait le mur, I’ait tout pris sur son heritage. (Voyez les articles sui- 
vans; et les 198, 203,204, 205, 209, 211.) 

Art. 195.—Il ek loisible a un voisin hausser a ses ddpens le mur mitoyen 
d’entre lui et son voisin, si haut que bon lui semble, sans le consentement de son 
dit voisin, s’il n’y a tilre au contraire, en payant les charges: pourvu toutefois, que 
le^mur soit suffisant pour porter le rehaussement, et s’il n’est suflisant, faut que 
celui qui veut rehausser, le fasse fortifier, et se doit prendre Pepaisseur de son 
cdle, (Voyez Particle precedent, et les trois suivans.) 

Art. 196.—Si le mur est bon pour cldture et de dur6e, celui qui veut batir 
dessus, et d6raolir le ditmur ancien, pour n’etre sutfisant pour porter son batiment, 
est tenu de payer entidrement tous les frais, et en ce faisant ne payera aucunes 
charges; mais s’il s’aide du mur ancien, payera les charges. (Voyez Particle sui¬ 
vant ; et les 204, 209,‘ 2^^) 

Art. 197.—Les charges sont de payer el rembourser par celui qui se logo et 
h6berge sur et contre le mur mitoyen, de six toises Pune de ce qui sera bati au- 
dessus de dix pieds. (Voyez les deux articles prccedens; ct les 209/ 211.J 
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AnT. 198.—It is lawful for ii neighbour lo make use of anil biiiiil iifion a com¬ 
mon and partition wall botwcon him and his neiglihour as higli aslio thinks proper 
on paying half of tho said wall, if there is no title to tho contrary. (See' Arts. 
J9'l, 105, 196, and 20-1..) 

Aiit, 199,—In the partition wall onoofthe neighbours cannot, without the con- 
sept and agreement of the other, cause lo bo made any windows or holes for light 
whatever, eilhcf dormant vvimlows' or any other kind. (See tho two following 
Arts, and 211.) 

Aut. 200.—If any person has a w.iil belonging to himscifsolcly, adjoining tho 
estate of anoliter, ho can have window.^ ami lights in the said wall according to 
the Custom of Paris, that is to say of nine feet high above tho surface of the 
earth in the llrst story, and v/ith regard to tho other stories of seven feet above the 
surface, the whole, .a fer miilU and dormant glass. (See the two preceding and 
the two following Arts.) 

Art. 201 .—FermailU is a grated window wherein the holes cannot be larger than 
four inches and dormant glass is liiat which is fastened in plaster and cannot be 
opened. (See tho two preceding Arts.) 

Art. 202. —No person cail make front ligiits upon his neighhovirs nor upon pro¬ 
perty belonging to him, if tliera is not a sjiace of six ieet between the, said lights; 
and cannot have side lights if tliei'c is not a space of two feet. (See Arts. 199 
and 200.) 

Art. 203.—Masons cannot touch or cause to be touched a partition wail, lo de¬ 
molish, pierce it or rebuild it, without railing on the neighbours wiioarc interested, 
by simple notice solely, and that at the risk of all costs, damages, interests and 
the rebuilding of the said wall, (See the preceding Arts, and Arts, 108, 145, 
195, 198 and 205.) 

Art. 204,—It is jawfpl for a neighbour to pierce or cause lo be pierced and 
demolislied a common and partition wall between him and his neighbour, to make 
use of and build thereon, on rebuilding it at bis own expense, if there is no title 
to the contrary, previously notifying his neighbour, and lie is held to do so imme¬ 
diately and without discontinuing the said building. (SeethepreoedingArt.and 208.) 

Art. 205.—It is likewise lawful for a neighbour lo compel or cause to be 
constrained by justice, liis neighbour to make or cause to be made the wall and 
common building when injured between bim and his said neighbour, on paying his 
part, each one according to his share in the wall, and for such part and portion 
that the said parties have and may have, in the said wall, and partition building. 
(See Arts. 195, 196, ah4 206.) ^ .- 

Art. 206.—It is not lawful for a neighbour to make or cause to be put and 
placed the beams and rfffters of his bouse in the wall between him and his neigh¬ 
bour, if it is not a partition wall. (Sec the ivvo preceding Arts.) 
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Aut. 19S.—II est loisiblL* i\ un vuisin so on ^clilioi' nu iiiuf coinmiiii ot 
Wiiloyen d’ontro Itii et son voisiti, si hiuit ()ne bon Ini semblo, in i)nynnt In nioiiio 
dn dit niur iiiitoyen, s’il ti’y a litre an conlrniro. (Voyex lus articles IW, 195, 
106,204.) 

Am'. 199.—Ell mnr miioyen nc pent I’nn dos voisins, sans I’accord et coiisen- 
lement do I’anlre, fairo fiiirc fenct''cs on Irons pour vuc, en (]ucl(|no niani(i’’c quo 
ce.soit, d verre dormant ni aulrement, (Voyez losdciix articles suivans; et lo 211. 

Art. 200.—Tontefois si anenn a irinr a Ini seal appartenant, joignant sans 
moyen 4 riibrilago d’autrui, il i)eut en irclni mnr avoir feiiblres, lumidres on vnes 
oux us et coutunies do Paris; c’osl a -avoir do neiif pieds de haul an-dessus du vez 
tie chanssec et de terrd, quant au preiider elagc: et quant'aux autres dtages, de se])t 
pieds au-dossns dn re/.-de-ehaussee : Le tout a fur inaille et verre dormanl. 
(Voyez Particle prdcudent, et les deu;: suivans.) 

Art. 201.—Per maille est trcillis dont les trous ne pen vent dire que de quatro 
ponces en tout sens; et verre dormant, est verre atlaclio, scellu en platre qu’on ne 
peut ouvrir. (Voyez les deux articles preeddens.) 

Art. 202.—Aucun ne peut faiic vues droites sur son voisin, ni sur places lui 
apparlenantes, s’ll n’y a six pieds de distance entre la dito vue etl’herilagc du voi- 
sin : et ne pent avoir Lees de c&l6, s’il n’y a deux pieds de distance. (Voyez Par¬ 
ticle 199 et 200.) 

Art. 203.—Les Ma§ons ne peuveut touclier a tin inur rnitoyen pour le ddinolir, 
perceret rbedifier, sans y appeier les voisins qui y out interef, par une simple si¬ 
gnification seulemeni. Et ce a peine de tons depens, dommages et interfils, et 
rfitablissement du dll inur. (Voyez Particle suivant; et les 108, au milieu, 146, 
195, 198, 205.) 

Art. 204.—II est loisible il lui voisin,^percer ou faire percer et demolir le niur 
comniun et rnitoyen d’entre lui et son voisin pour se logeret edificr, en le rctablis- 
sant duement a ses dfipens, s’il n’y a litre au contraire; en le dfinongant tontefois 
au prfiaiable a son voisiti. Et est tenii faire incontinent et sans discontinuation le 
dit fitablissement. (Voyez Particle piecfident et le 208.) 

Art. 205.—Il est au«si loisible a un voisin contraindre ou faire contraindre par 
justice son autre voisin, a faire ou a faire refairo le mur et fidifice commun pendant 
et corrompii entre lui et son dit voisin, et d’en payer sa part chacun selon son hfi- 
berge, et pour telle part et portion que les dites parties ont et peuveni avoir au dit 
rnur et fidifice uiitoyen. (Voyez les articles 195, 196, 206.) 

Art. 206.—N’est loisible a un voisin de mettre ou faire meltre et loger les pou- 
tres et solives de sa maison, dans le mur d’entre lui et son dit voisin, si le dit inur 
n’est rnitoyen. (Voyez les deux articles suivans.) 
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Anr. 207.—It is not lawAil for a neigboiir to put or cause to bo put or set 
tlio beams of Jiis liouso in tlio partition wall between liini and iiis neiglibour, without 
having made and placed piers, props or cliains and corbils siiflicicnt of cut stone 
to support the said beams in rcbuilditig the said wall. But for walls for fields, it^ 
will do to put something sufiicient. (Sec the preceding and the following Art.) 

Art. 208.—Nobody can pierce the partition wall between him and Ids neigh¬ 
bour, in order to put and place the beams of hi.s liouao Ihottein fartlmr than half 
the thickness of the said wall, and fartlior tlian tlio ndddlc, on mbuilding tiio said 
wall, and Iry placing" or causing to bo placed piers, chains and corbils, as above 
mentioned. (See the two preceding Arts.) 

Art. 209.—Every person can oblige his neighbour living in the town and su¬ 
burbs of the prevostship and viscounty of Paris to contribute to make an inclosuro 
forming a separation of their houses, yards and gardens, situate in the said town 
and suburbs, as high as ten feet from the ground including the coping. (See the 
following Arts, and 19G, 205, and 211.) 

Art. 210.—Without the said town and suburbs a neighbour cannot oblige his 
neighbour to make a new wall separating the yards and gardens but can 
oblige him to keep in repair the old wall according to the ancient height of the 
said walls or give up the right to the wall and the land on which it is situate. 
(See the preceding and the two following Arts.) 

Art. 211.—All walls separating yards and gardens are reputed partition walls, 
if there is no title to the contrary, and he who wishes to build a new wall or repair 
the old one can call his neighbour to contribute to the building or repairing of it, 
unless the latter should prefer to give title to the whole of the said wall. (See 
Arts. 194, 195, 198, 203, 204, 209, 264. 

Art. 212.—And notwithstanding in the case of the two preceding articles, 
the said neighbour is entitled, whenever it pleases him, to demand half of the said 
erected wall and its foundation to re-enter into his first right, on reimbursing half 
the said expense of the said wall and its foundation. (See the two preceding 
Arts.) 

Art. 213.—The like is observed with respect to the repairing, cleaning and 
maintenance of old common and separate ditches. (See the preceding Art. and 
210 .) 

Art. 214.—Ledges ought to be made with stone in order to know whether it 
is a partition wall or belongs to one alone. (See Art. 211.) 

Art. 215.—When the father of a family gives up the possession of his house, 
he ought specially to declare what services he retains on the estate which he gives 
up, or what he constitutes on his own, and ought specially to name them, as well 
the situation, extent, height, measure, as kind of service, otherwise .all general con¬ 
stitutions of services without being specified'as above are not valid. (See the fol¬ 
lowing Art. and 186. 
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Aiit. 207.—II ii’oHt aiissl loiHiblo un volsiii tie nioltre ou fuiru motlrc, cluBBOoir 
Ics poutres do sa nmisoti dodatis lo iriiii' initoycii d’oritro lui at won voisin, satin y 
lairo faifc ct incUrc jainlioa, parpidgnos on tdiainun ct corlicnnx BiiATisanH do piorre 
do taillo, pour porter lc9 dilos poulrea, cti rt'lnljlisb-aiit lodiliriiir: 'J'outefois pour 
Ics inurs dcs c.liainps, sulTit y metlro riiatidro sulTisanlc. (Voye/. I’urticlcpr6c6detit 
ot Ic suivant.) 

Art. 208.—Aucun no pent pcrccr Ic mur miloycn d’crilrc lui ct son voisin, pour 
y mettre et loger les poutres do sa maison, fpio justpi’a I’bpaisseur do la nioili6 du 
dit mur, ct au point du milieu en r6tablissant Ic dit mur, et cn inettant ou faisant 
mettre jambea, ebaines, et corbeaux, comme dessus. (Voyez les deux articles 
pr6c6dcns.) 

Art. 209.—Chacun peut conlraindrc son voisin ds Villes et Faubourgs de la 
Pr6v6t6 et Vicomtd de Paris, a contribucr pou'’ faire faire cldture faisant sdpara- 
tions de leurs maisons, cour, et jardins assis esdites Vdles et Fauxbourgs, jusqu’4 
la hauteur de dix pieds dc haut du rez de ebaussde compris le chaperon. (Voyez 
Particle suivant, et les 196, 205, 211. 

Art. 210.—Hors les dites Villes, et Faubourgs, on ne peut contraindre son voisin 
a faire mur de nouvel sdparant les cours et jardins : mais bien le peut-on contraindre 
aI’cntretennementctrefection ndeessaire des murs anciensselon Pancienne hauteur 
des dits murs, si mieux le voisin n’aime quitter le droit de mur et la terre sur la- 
quelle il est assis. (Voyez Particle precedent et les deux articles suivans. 

Art. 211.—Tous murs separant cours et jardins, sent rdputds mitoyens, s’il 
n’y a titre au contraire. Et celui qui veut faire batir nouvel mur ou refaire I’ancien 
corronipu, peut faire appellor son voisin pour cofitribuer au batiment ou refection 
du dit mur, ou bien lui accorder lettres que le dit mur soil tout sien. (Voyez les 
articles 194, 195, 198, 203, 204, 205, 209, 214. 

Art. 212.—Et neanrnoins 6s cas des deux pr6c6dens articles, est le dit voisin 
- requ, quand bon lui semble, a demander moitie du dit mur bati et foods d’icelui. 
ou a rentrer en son premier droit en remboursant moitie du dit mur et fonda 
■ d’icelui. (Voyez les deux articles prec6dens.) 

Art.213. —Lesemblableest^arde pour la refection, vuidangesetentretehnemens 
des anciens fosses communs et mitoyens. (Voyez Particle precedent et le 210.) 

Art. 214.—Filets doivent etre faits accompagnes de pierres, pour connaitre 
que le mur est mitoyen, ou a un seul. (Voyez Particle 211.) 

Art. 215.—Quand un p6re de famille met hors ses mains partie de sa maison, 
il doit sp6cialement declarer quelles servitudes il retientsur Pheritage qu'il met hors 
ses mains', ou quelles il constitue sur le sien : et les faut nommement et speciale- 
ment declarer, tant pourPendroit, grandeur, hauteur, mesure, qu’esp6ce de servitude. 
Autrement toutes constitutions generales de servitudes sans les declarer comme 
dessus, ne valent. (Voyez Particle suivant, et le 186.) 
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Ant. 3IG.—DeHtiiinllon of (ho fullicr of a (iimily is cquivnlonl to a title, wlient 
it is or lias Ijccn written, and not otliorvvisc. (See llie prccoiling Art. ami 93 and 
J86.) 

Art. 217.—Noiiody can have dilohea of water or sinks, if llicre is not six 
feet full distance in every direction from the walls hclonging to tlio neiglihour'a or 
partition wall. (Sec Arts. 1!)1, 213.) 

Art. 218 and 219.—(Not followed.) 


TITLE X.—SUMMARY. 

./??•/. 220, Malrimoiiial commtmily. 221, Moveable debts of the community. 
222, How conjuncts arc liberated from them. 223, Married women cannot 
sell. 224, Cannot plead. 225, Power of the hvshnnd. 220, Restrictions. 
227, Leases. 228, Hoto far she cun be hound. 229, Division af Ihecommvniti/. 
230, Usufruct the properly of the heirs of the deceased. 231, Fruits of 
the lineal property. 232, JlHenaiion of the lineal property. 233, Moveable 
and possessory actions of the wife, 234, If a married woman can bind herself. 
235, How a wife is reputed a public merchant. 230, Public merchant. 237, 
How a widow can renounce the community. 23S, Not followed. 239, Mar¬ 
ried Minors. 240, Continuation of community for want of malting an Inventory, 
241, Must be closed within three months. 242, By what proportions the 
community is continued. 243, If any of the children die during the continua¬ 
tion. IFsA', Rents paid during the community. 245, Consequence. 246, /« 
case oj gift to one of the conjuncts. 


CO:tIMUNIT'i OF PJlOFEKTy. 

Art. 220.—Men and women joined by marriage have an equal share in the 
moveable property and conquests immoveable acquired during the said marriage 
and the community commences from the day of the espousal and nuptial blessing. 
(See Arts, 229, 237, 239, 244, 246, 2S2.) 

Art. 221 —On account of which community the husband is personally hound 
for the moveable debts due by his wife, and can be legally prosecuted for the same 
during their marriage and likewise the wife is bound after the decease of her hus¬ 
band, to pay the half of the moveable debts made and contracted by the said 
husband as well during tlie marriage as before it; and that, to the amount of the 
community as will be hereafter mentioned. (See Arts. 228, 237, 244, and 245.) 

Art. 222.—Although it should be agreed between two conjuncls that they will 
separately pay their debts contracted before their mari'iage, yet, notwithstanding, 
they are bound if there is no inventory made before, in which case they are libe¬ 
rated on representing the inventory or tho estimation of it. (See Arts. 228, 239,- 
and 241.) 
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Art. 216.—Dustitmtioii ilo p6ro clu fumillc vtiut titro quatui cllo cat, oti a 6t6 par 
6crit, ct iioti autremetit. (Voycz I’aiticlo prictdonl, ct lea 93, 186.) 

Aut. 217.—Nul no pout fuiro fossiia u caiix on clonqiiea, a’il n’y a six pieda do 
dialanco on toiia aena dea niura appurtenant an voiain, on niitoyona. (Voyez lea 
ai'liclcs 191, 213.) 

Aim. 218,219.—(N'uls.) 


TITHE X.—SOMMAIRE. 

w^rl. 220, Covmunaute par mariafTC. 221, Seltes mobiliairee de la comviunau- 
U. 222, Comment les conjoinls cn sont liberis, 223, Femme mariee nepeut 
vendre. 22‘li, J^epeut ester en justice. 225, Pouvoir du mart.’ 226, Restric¬ 
tions. 227, Baux, 228, Jusqu'd quel point il pent Stre ienu. 229, Divi¬ 
sion dc la communautc. 230, Usnfruit, laproprictu des lieriliers du difunt. 
231, Fruits de la proprietc dc ligne. 232, JJlienation de la jpropriete de 
ligne. 233, Actions mobiliircs elpcissessoires de la femme. 23-1', Si unc Jemma 
marieepeuf obliger. 265, Comment une femme cst iepuUe marchandepubliqne. 
236, Marchande publiquc. 237, Comment une veuve peut renoncer d la com- 
munautd. 238, (JV«/.) 230, Mineurs maries. 21'0, Continuation de la com- 
munautd par dcfaul d'invenlaire. 24'1, Doit Hire clos dans les trois mots. 2,42, 
En quelksproportions la communautc est continucc. 243, Si aucun des enfans 
meure durant la continuation. 244, Rentes payees durant la communautc. 245, 
Consequence. 14G, Au cos de donation d Vun des conjoints. 


COMMUKAUTE DE BIENS. 

Art. 220.—Homme et femme conjointaensemble par mariage, sont communs en 
Liens meubles et conquSts immeubles, I'aita durant et constant le dit mariage. Et 
commence la communauie au jour des 6pousailIeset benediction nuptiale. (Voyez , 
les'arti'cles 229, 237, 239, 244, 246, 282.) 

Art. 221.—A cause de laquellc cominunaute, le mari est lenu pcrsonnel'ement 
payer les dettes mobiliaires dues a cause de sa femme, eten peut 6tre valablement 
poursuivi durant leur mariage. Et aussi la femme est tenue, aprbs le Irepas de son 
mari, payer la'moiti6 des dettes mobiliaires faiies et accrues par le dit mari, tant 
durant le dit mariage qu’auparavant icclui. Et ce jusqii’a la concurrence de la 
communautc, comma il sera dit ci-apres. (Voyez I’aiticle suivant, et les 228, 
237, 244, 245.) ' ' 

Art. 222.—Combien qii’il soit convenu entre deu.x conjoints, qu’ds payeront 
separ6ment leurs dettes auparavant leur mariage: ce ndanraoins ils en sont tenus, 
s’il ,my a inventaire prealablement fait; auquel cas ils demeurent quittes, repr^sen- 
‘ tant I’invcntaire ou I’estimation d’icelui. (Voyez Iqs articles 228, vers la fin ; 237, 
.241.) • ■ 
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Anr. 223.—A married woman cannot sell, alienato nor niorlgnge her estalco 
williout iho authority and express consent of the husband ; and if she makeH 
any contract without the authority and consent of her liusband, such contract is 
null as well with regard to herself as her husband ; and she cannot be sued nor her 
heirs, after the decease of the husband. (See the following Arts, and Arts. 23-1/, 
235, and 236.) 

Aut. 22k—The wife cannot act in court without the consent of her husband, 
if she is not authorised or legally separated and the said separation have taken 
place. (See the preceding Art. and Arts. 23-1', and 23C.) 

Art. 225.—The husband is Seignior of the moveable and conquests immove¬ 
able acquired by him during the marriage of him and his wife in such manner 
that ho can sell, alienate or mortgage them and make use of and dispose of them 
by donation or other disposition enire.vifs at his pleasure and will ttoemr, without the 
consent of his said wife to a person capable of receiving and without fraud. 
(See Arts. 233, 283, and 296.) 

Art. 226.—The husband cannot sell, exchange, divide or sell by auction, 

/ charge, oblige nor mortgage the proper estate of his wife without being authorised 
by her for that purpose. (See the preceding Art. and 233.) 

Art. 227.—But the husband may lease or rent for six years, estates situate at 
Paris, and for nine years estates situate in the country and for a less period of time 
without fraud. (See the preceding Art.) 

Art. 228.—The husband cannot, by contract and obligation made before or 
during the marriage, oblige his wife without her consent for more than the amount 
that she or her heirs receive from the community ; provided always, that after the 
decease of one of the conjuncls legal inventory be made, and that there has 
been no fault nor fraud on the part of the wife or her heirs. (See Arts. 221, 222, 
233, and 237.) 

Art. 22.9.—After the decease of one of the conjiincts the property of the com¬ 
munity is divided in such manner that half belongs to the survivor and the other 
half to the heirs of the deceased. (See the two following Arts. 220, 227, and 
240.) 

Art. 230.—The said half of conquests coming to the heirs of the deceased is 
the propre estate of the said heirs, so much so, that if the said heirs die wiihout 
heirs of their body the said half returns to the nearest heir of the line and side from 
which the said half came, which property the father and mother, grand father and 
grand mother succeeding to their children, shall have and enjoy by usufruct during 
their lives in case there are no descendants of the Purchaser. (See Arts. 314, 
and 326.) 

Art. 231—The fruits of estates propres growing at the time of the decease of 
one of the conjuncts, belong to him to whom the said estate comes, on the charge , 
of paying half of the tilling and sowing. (See Arts. 59, 92 and 94.) ;.,:. 
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•Art. 22.'i.—La femriio marine no pout vendre, ali6ner, ni liypotli6querEea h6ri- 
togtfri, sant) rautoril6 ot consentement expr6s de son inari. Et si elle fait aiicim 
contrat sans I’autoritt et consentoment do son dit rnari, tel conlrat est mil, tant pour 
le regard d’elle, quo do son dit mari, ct ri’on peut 6tro poursuivie, ni scs li6ritiers, 
apriis io d6c6s da son dit inari. (Voyez les deux artieles suivane, et les 234, 235, 
236.) 

Art. 224.—Femmo no peut ester onjugernent sans le consentement de son 
mari, si elle n’est aiilorisde ou s6par6e par justice, et la dite separation ex6cut6e. 
(Voyez I’article procodent, et les dits 234, 236.) 

Art. 225.—Le mari est seigneur des meuldeset conqu6ts immeubles par lui 
fails durant et constant le inariage de lui et sa femme. En telle manifire qu’il les 
peut vendre, ou liypothequer, ct en faire et disposer par donation ou autre dispo¬ 
sition faito cnlre vifs a son plaisir et volonte, sans le consentement de sa dite femmei 
a personne capable, et sans fraude. (Voyez les articles 233, 283, 296.) 

Art. 226.—Le mari ne peut vendre, eebanger, faire partage ou licitationa 
charger, obliger, ni liypothequer le propre heritage de sa femme, sans le consente¬ 
ment de sa dite femme, et icelle de par lui autorisee a celto fin. (Voyez I’article 
suivant, et le233.) 

Art, 227.—Peut toutefois le mari faire baux a loyer, de maison a six ans pour 
hdrilagcs assis a Paris, et a neuf ana pour hdritages assis aux champs, et audessous, 
sans fraude. (Voyez I’article prcedenl.) 

Art. 228.—Le mari ne peut par contrat et obligation, faite devant ou durant le 
manage, obliger sa femme sans son consentement, plus avant que jusqu’a la con¬ 
currence de ce qu’elle, ou sea heritiers, amendent de la communautd, pourvu 
toutefois qu’apres le ddc6s de I’un des conjoiiits, soit fait loyal inventaire, el qu’il 
n’y ait faule ou fraude de la part de la femme ou de ses hdritiers. (Voyez en la 
fin des articles 221,222, 233, ct 237.) 

Art. 229.—Aprds le trdpas de I’un des dits conjoints, les biens de la dite com- 
munautd se divisent en telle inanidre, que la moitie en apparlient au survivant, et 
I’autre moitie aux hdritiers du trepasse. (V’oycz les deux articles suivans, et les 
220, 227, 240.) 

Art. 230.—Laquelle moitie des conqufets avenue aux heritiers du trdpassd, est le 
propre heritage des dits hdritiers. Tellement que si les dits heritiers vont de vie a 
trepas sans hoirs de leurs corps, icelle moitie relourne a leur plus prochain heritier 
du c6ic et ligne de celui des dits mari6s, par le trdpas duquel leur est advenue la 
moitid: desquels biens toutefois les pdre ou mdre, ai'eul ouai'eule succedant a leiirs 
enfans, jouiront par usufruit leur vie durant: au'eas qu’il n’y ail aueun descendant 
de I’acquereur. (Voyez les articles 314, 326, au commencement.) 

Art. 231.—Les fruits des heritages propres, pendants par le.s racines aii terns 
du 'trdpas de I’un des conjoint's par mariage, appartiennent h celui auquel qdvient 
le dit h6rita'ge, a la charge de paj^er la moitid des labours et semences. (Voyez 
les articles 59, vers la fin j 92, 94.) 



COMMUNITY OF PJIOPliIRTY. 


Akt. 232.7--If,tltiritig tho marriage any estate or rent propro is sold bclonglrzg 
to one of the conjunels—or if the said rent,be zecovered, the price of tho sale or 
recovery is rctolscii upon the properly of tlie community to the profit of Itim to 
whom llie said estate or rent belongs tillhongh no agrocincnt is mentioned in'the 
sale for the em|)loymerit of tho monies or recompense and no declaialion made 
respecting it. (See Arts. 244, and 282.) 

Art. 233.—The husband is master of the inovenbles and possessory actions 
oven if tliey proceed from the part of the wife. And the said Imsband can act 
alone and prosecute the said rights and actions without tlic wife. (See Arts. 22r>, 
226, and 228.) 

Art. 234'.—A married woman cannot bind iicrsclf without the consent of her 
husband if she is not separated or a merchant, in which case, being a merchant, 
shp binds both herself and her husband to the acts of her commerce as a mer¬ 
chant. (See Arts. 223, and 224.) 

Art. 235.—The wife is not reputed a Public merchant for the sale of mer¬ 
chandise in which iheliusband is concerned, but is reputed Public merchant when 
she trades separate and a part from her husband. (See the preceding and the 
Art. 236 following ditto.) 

Art. 236.—A married woman, being a Public merchant, can bind herself 
without her husband respecting the acts and e.'cpenses of her trade. (See the 
two preceding Arts.) 

Art. 237.—It is lawful for a woman to renounce if she think proper, after the 
death of her husband to the comiiinnily of the property between her and her said 
husband the same, being entire, and in so doing the widow .is liberated from the 
moveable debts due by her husband on the day of bis death, on making a good and 
legal Inventory. , (See Arts. 228, 240, and 341.) ' 

Art. 238.—(Not followed.) 

Art. 239,—Men and women conjnncts by marriage, are reputed to enjoy their 
rights,to have the administration of their property but not sell, engage or alienate 
their immoveables during their minority. (See Arts. 32, 258, 272, and 293.) 

Art. 240.—When one of the two conjuncts by marriage dies and leaves any 
mipor children of the said marriage, if the survivor of th,e two conjuncts does not 
rnake an inventory in due form of the property which was in common during the 
said marriage, and at the lime of the decease, whether moyeables or conquests, 
immoveable, the child or children surviving can, jf they,,thi.nk proper, demand, 
community of all the property, moveables, and conquests immoveable, of the sur¬ 
vivor, if he remarries. (See Arts. 242,243, and 297.) 

Art, 241.—And for the dissolution of the community, it is requisite that the 
said inventory be made and perfected at the charges of the survivors closing the 
said inventory, within three months after it has been made, otherwise and! in.de¬ 
fault of the survivors so doing, tlie community is continued,34; the option of, the 
children. (See Art.'237.)' 



OOMMUNAUTfi DE BIENS. 
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Art. 232.—Si durunt lo manage est venclu nucun lidrilago ou rente propre, 
Uppartenant a I’lm ou a I’aufre des. conjolnia par maringe, qu si la dile rente esi 
rachet6e, le prix de la verite ou rachat est repris sur Ics bieris de la coaimunaut6, 
nil profit de celui auquel apparlenait I’lierilage ou rente: encore qu’en vondant 
ii’eut 6 l6 convenu de rcmploi ou. recompense: ct cpi’il n’y ait aucune declaration 
snr ce faire. (Voyez Ics articles 244', 2S2.) 

Art. 233.—Le mari c.-t Seigneur des actions mobiliaires et poasessoires, pos6 
qu’clles precedent dii eftte de sa femme: ct pout le mari agir seal, et didiiire les 
dits droits cl actions en jugement sans sa dite femme. (Voj’cz les articles 225, 
226, 228.) 

Art. 234_Une femme marioe ne se pent obliger sans le consentement de son 

mari, si elle n’est s6paree par eflet ou marebande publique, auquel cas ctant mar- 
chande publique, elle s’oblige et son mari touchant le fait et dependance de la dile 
marchandise publique. (Voyez Ics deux articles suivans, el les 223, 224.) 

Art. 23.5.—La femme n’est reputce marohande publique pour debiter la mar¬ 
chandise dont son mari se mele: mais est reputbe marebande publique quand elle 
fait marchandise s6paree, et autre que celle de son mari. (Voyez I’article pr6c6- 
dent, et le suivant.) 

Art. 236.—La femme marebande publique se petit s’obliger sans son mari, tou¬ 
chant le fait et dependance de la dile marchandise. (Voyez les deux articles pre- 
eddens.) 

Art. 237. —II est loisible a toute femme noble ou non noble de renoncer (si bon 
lui semble) aprfes le tr6pas de son mari, k la communaute des biens d’entr’elle et 
son dit mari, la chose dtant entiere: et en ce faisant demeurer quitte des dettes 
mobiliaires dues par son dit mari au jour de son trepas, en faisant laire bon et loyal 
inventaire. {sfoyez les articles 228, sur la fin ; 240, 241.) 

Art. 238.-(Nu1.) 

Art. 239.—Homme et femme conjoints par manage, sent reputes usans de 
leurs droits, pour avoir I’administration de leurs biens, et non pour vendre, engager, 
ou aligner leurs immeubles, pendant leur rainorite. (Voyez les articles 32, 258, 
272, en la fm ; 293.) 

Art. 240.—Quand I’un des deux conjoints par mariago va de vie a trepas, el 
delaisse aucims enfans mineurs du dit mariagp, si le survivant des deux conjoints 
ne fait faire inventaire, avec personne capable et legitime contradicteur des biens 
qui 6taient communs duranl 'e dit manage, et au terns du trepas, soil meubles ou 
conqufets immeubles, I’enfant, cu enfans survivans, peuvent si bon leur semble, 
demander communaute en tousles biens, meubles, conqu6ts et immeubles du sur¬ 
vivant. Pose qu’icelui survivant se remarie. (Voyez les articles 242, 243, 297, 
en la fin.) 

Art. 241.-t-Et pour la dissolution de la communaute, faut que le dit inventaire 
soil fait et parfait, et k la charge de faire clore le dit inventaire par le survivant, 
trois mois apr^s qu’il aura 6te fait: Autiement et a faute de ce faire par le survi- 
vant, est la communaute contiiuiee si bon semble aux enfans. (Voyez I’article 
pr6c6dent et le suivant; avec le 237, en la fin.) 



COMMUNITY OF PROPJSRTY. 


Art. 24<2.—If the ourvivor remarries again the said community is continued 
between them for one third, so tliat the children have a third, the husband and iho 
wife each another third and if each of them have children of a former marriage, 
the said community is continued by fourths and the said community multiplied if 
there are children of each marriage, and is divided equally; so that the chdtlrcn of 
each marriage have but one share in the community in case they have not made 
an inventory as above said. (Arts, 3^10, and 253.), 

Art. 243.—If any of the children who have continued the community die, or 
nil hut cne, the survivors or the surviving of them continues the said community 
and takes as much as if all the children wero living. (See the preceding Art. 
and 254.) 

Art. 244.—When any rent due by one of the conjuncts by marriage or upon 
his estates before their marriage, is purchased by the said two conjuncts, or one of 
them during their marriage, such purchase is reputed conquest. (See tlie following 
Arts, and 155 and 222.) 

Art. 24f5.—^And the heir or possessor of the estate subject to the rent, is hound 
to continue the half of the said rent and pay the arrears from ihe day after the 
decease until the entire purchase. (See the preceding Art. and 232.) 

Art. 24>6.—Immoveable property given to one of the conjuncts during their 
marriage vvith stipulation that it shall hs propre to the donee, does not fall in the 
community, but if it is given simply and without any stipulation to one of tlie 
conjuncts, it is common, save and exce[)t the donations made in the direct line 
which do not fall in the cbmraunity. 


TITLE XL—SUMMARY. 

^rl. 247, Customary Dower. 248, 0/ what consists. 249, It is the pro¬ 
perty of the children. 250, Renouncing. 251, JYone can have the dower 
and inheritance together. 252, Must return whatever he received of the inhe¬ 
ritance. 2.53, In case there are many children. 254, Is not encreased by 
ihe death of ihe children of a first man iuge. 255, It is the proper inheri¬ 
tance of the childi en. 256,/I seizes. Hbl, Prefix dower of a sum of money. 

258, Counter letters are null. 259, How reputed moveable. 260, From what 
' share taken. 261, Prefix dower excludes ihe Customary. 262, Repaits due 
by the dowager. 26Z, It is the property of ihe heirs of the husband. 264, 
ihe security for the dower. P ' 'ifS'\ 

........... ... //.-«-) 

^ •' OF DOWER. 

Art. 247.—A married woman is endowed with a customary dower, even if 
it has not been expressed or created in the marriage contract nor any dower 
mentioned. (See the following Art. and Arts. 220,253, 256,261, 262, and 263.) 



COMMUNAUTE DE BIENS. 
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Art, 21.2.—Si lo snrvivant so remaric, la comtntinatiti est cominudc cnfr’eiix 
pour un tiers. Tellement quo les enfans ont un tiers, lo mori et la femme chacun 
un autre tiers: ct si chacun d’oux a enfant d’autrc pr6c6dent mariage,|la dite com- 
munaute se continue par quart, ct cst la dite oommiinauld, multiplide, a’il y avail 
d’autres lits, et se parlit dgalement. En sorte quo les enfans dc chacun mariago 
ne font qu’un chef en la dite communautd. Le tout au cas qu’ils n’eussent fait 
invenlaire comme dessus est dit, (Voycz les articles 24'0, et253.) 

Art. 243.—Si aucun des enfans qui ont continue la communaute meurf, ou 
tons, hrrs un, les survivans, ou survivant d’iceux enfans, conlinuent la dite com¬ 
munaute : et prennent autant que si tous les dits enfans dtaient vivans. (Voyez I’ar- 
ticle precddens, et le 254.) 

Aut. 244.—Quand aiicune rente due par I’un des conjoints par niariage, ou siir 
ses heritages, paravant leiir mariage, est rachetce par les dits deux conjoints, ou 
I’un des deux constant lo dit mariage, tel rachat est reputd conquet. (Voyez Par¬ 
ticle suivant et les 155, vers le commencement, 232.) 

Aut. 245.—Et esttenu I’hdritierou detenfeur de I’heritage sujet a la rente, con¬ 
tinuer la moilie de la dite rente, et payer les arrerages du jour du deeds, jusqu’4 
rentier rachat. (Voyez I’anicle preeddent, et le dit 232.) 

Aut. 246.—Chose immeuble donnde a I’un des conjoints pendant leur mariage, 
a la charge qu’elle sera propre au donataire, ne tombe en communaute. Mais si 
elle est donnee simplement a I’un des conjoints, elle est commune, hors etexceptd 
les donations faites en ligne dirccte, lesquelles ne tombenten communaute. (Vovez 
les articles 53, 93, 220, et 278.) 


TITEE XL—SOMMAIRE. 

Ad. 247, Douaire coutumier. 248. En quoi consisle, 249, Est In propriete 
des enfanis. 250, Renonqnnt. 251, Jful ne pent &tre heriiier et dmairier 
tout ensemhle. 252, Doivent fnire rapport de ce quHlspeuvent avoir regu d^hi- 
ritage. 253, Au, cas qu^il y nit plusieurs enfanis. 254, Jf’cst pas augmenU 
par la mart d'un des enfanis dhm premier mariage, 255, Est le propre heri¬ 
tage des enfanis. 2o6,Il saisit. 257, Douaireprefix d'unesomme d'argent. 
258, Conlre-letlres letires nullcs. 259, Comment repute mohilier. 260, Sv.r 
quelle pari se prend. 261, Douaire prefix excliit douaire coutumier. 262, 
Reparations dues par le douairier. 263, Est la porpriete des heritiers du mari. 
264, De la. surete du douaire. 


BBS DOUAIRES. 

Art. 247.—Femme mariee est douee de douaire coutumier; Pose que parex- 
pres, au traiid ile son mariage ne lui efit ct6 consiitue, ni octroyd aucun douaire. 
(Voyez I’article suivant; etles 220, 253, 256, 261, 262, el 263.) 
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OF DOVVEJiS. 


Aiur. 24<8.—Cnsfomary dower is the half of the estates which the husband 
holds and possesses on the Wedding day and nuptial blessing and half the estates 
which after the consummation of the said marriage and during it, accrue and come 
in direct line to the said husband. (See the preceding Art. and 253.) 

Art. 249.—The customary dower of the wife is iheproprc estate of the chil¬ 
dren of the said ;narriage/i?^'such manner that the father and mother of the said 
children from the time of their marriage, cannot sell, engage, nor mortgage it to 
the prejudice of their children. (Sec Arts, 77, 177, 255, 256, and 263.)^ y 

Art. 250,—If the children coming from the said marriage do not claim as 
heirs of their father and abstain from taking the succession, in that case the 
dower belongs to the said children purely and simply, without paying any of the 
debts proceeding from their father, created since the said marriage. The dower k 
divided, either prefix or customary, between them without right of seniority or 
prerogative. (See Arts. 13, 29, and 310.) 

Art. 251.— No body can take as heir to his father and receive the dower with 
respect to the customary and prefixed dower. (See Arts. 261 and 300.) 

Art. 252.—He who wishes to have the dower ought to return and restore what 
he has had and received in marriage, and other advantage received from his father , 
or deduct it from the dower. (See Arts. 276, and 304. 

Art. 253.—When (he father has been married several times, the customary dower 
of the’children of the first marriage is the half of the immoveables which he had 
when he first married and which have come to him during the said marriage in direct 
line and the customary dower of the children of the second marriage is the fourth 
part of the said immoveables together with lialf as well of the portion of the 
conquests belonging to the husband acquired during the said first marriage as the 
acquets made by him since the dissolution of the first marriage until the day of the 
consummation of the second and the half of the immoveables coming to him in 
the direct line during the said second marriage and so consequently of other mar¬ 
riages. (See Arts. 242, and 248.) 

Art. 254.—If the children of the first marriage die before their father during 
the second marriage, the widow and the oilier children of the said second mar¬ 
riage surviving them, have only the dower which they would have had if the chil¬ 
dren of the first marriage were living, so that by the death of the children of the 
said first marriage, the dower of the wife and children of the second marriage is 
not increased and so consequently.of the other marriages. (3ee the preceding 
Art, and 243.) ■ ' 

Art. 255.—Tlie dower constituted iy the husband, his relations or 'others for 
him,'IS thepropre esitate of'the children issue of the said marriage, to enjoy the 
same offer the death of their father and mother as soon as the dower takes place; 
(See the Mowing Arts, also 117, and 249.) ' 
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Art. 248.—'Do\iairo coutumier est de la moili6 dca Iientagos qiic le mari ticnt 
et possfido au jour dos (ipousailles!, et b6n6diction nupllale; et do la tnoiti6 dea h6- 
riliiges qiii depuia la ronsoinitiation du dit mariagp, et pendant icelui, 6cliccnt ct 
adviennent on ligiio directo au dit mari. (Vo3’ei5 I’arliale precedent, et le 253.) 

Art. 249.—Lc Douaire coutnmier<de la femme, est le propre heritage dcs en- 
fina vcnaris du dit manage: en tel'e mariidre, qiie Ics p6res et m^rea des dila en- 
fana, d6a I’inslant do leur mariage, ne le peuvent vendre, engager, ni h)’pothfiqiier 
au prdjudico de leura enfans. (Voyez les articles 17, au milieu ; 117, 255, 25G, 
263.) 

Art. 250.—Si lea enfans venans du dit mariage, ne se portent hdritiers de leur 
ptire, ct s’abstiennent de prendre la surcesaion, en ee cas le dit douaire appartient 
aux dits enfans, purement ct simplement, sans payer aueunes dettes, procGdant du 
' fait de leur pdre, creces depuis leur mariage. Et se pai tit le douaire, soit prefix 
ou coutumier, enlr’eux, sans droit d’ainesse ou prerogative. (Voj'ez les articles 
suivans; et les 13, 27, 319.) 

Art. 251.—Nul ne peut Sire heritier et douairier ensemble, pour le regard de 
douaire coutumier ou prefix, (Voyez I’article pr6c6dent avec le suivant; ct les 
261 et 300.) 

Art. 252.—Celui qui veut avoir le douaire doit rendre et restituer ce qu’il a eu 
et regu en mariage, et autres avanlages de son p6re, ou moins prendre sur le 
douaire. (Voyez les articles 278, 304.) 

Art. 253.—Quand le pdre a ele marie plusieurs fois, le douaire coutumier des 
enfans du premier lit, est la moitie des immenbles qu’il avait lors du dit premier 
mariage, et qui lui sent avenus pendant icelui mariage, en ligne direcle. Et le douaire 
coutumier des enfans du second lit, du quart des dits immeubles; ensemble moilio 
lant de la portion des conquets apparlenans au mari, fails pendant le d.t premier 
mariage, que des acqudts par lui fails depuis la dissolution du dit premier manage, 
jusqu’au jour de la consommation du second, et la moitie dcs immeubles qui li i 
6cheent en ligne directe pendant le dit second mariage; et ainti cons6queminetit 
des autres manages. (Voyez I’aiticle 242 et 248.) 

Art. 254.—Si les enfans du premier mariage meurent avant leur p6re, pendarj 
le second mariage, la veuve et autres enfans du dit second mariage les survivans, 
ii’ont que tel douaire qu'ils eussent eu, si les enfans du dit premier n ariage, 
^taient vivans: tellement que par la mort des enfants du dit premier mariagi’, le 
douaire de la femme et enfans du dit second mariage, n’est augmenie; et aitisi 
consequemraent des autres manages. (Voyez I’article precedent, et le 243.) 

Art. 255.—Le,douaire constitue par le mari, ses parens ou autres de par lui, 
est le propre heritage aux enfans issus du dit manage; pour d’Icelui jouir apres lc 
tr6pas de pdre et m6r0 incontinent que douaire a lieu. (Voyez les aitides siii- 
vans; et les 117, 249.) 
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NOBLE GUARDIANSHIP AND BOURGEOISE. 


Art. 256.—Dower wlietlier customary or prefix is Iransmittod without nny 
necessity of prosecuting forfho same and the fruits and arrears accrue from the 
day of the decease of the husband. (See the preceding Art. also 285 and 318. 

Art. 257.—The wife endowed with a prefix dower of a sum of money or a 
rent, if during the marriage a mutual gift is made, she enjoys after the decease of 
lier husband, by usufruct, the part of tlie moveables and conquests of her husband j 
and on the surplus of the property of the said husband, takes her said dower with¬ 
out any deduction or confusion. (See Arts. 40, 248, 260, 280.) 

Art. 258.—All counter letters made separately and not in the presence of the 
relations who assisted at the marriage contract are null. (See Art. 182.) 

Art. 259.—Dower of a sum of money paid to the children is reputed moveable 
and loses the nature of dower and the nearest heirs of the moveable property 
succeed to it. (See Arts. 94,311, and 325.) 

Art. 260.—Prefix dower whether of rent or money is taken from the part of 
the husband without any confusion of the community and separate. (See Arts. 
40, and 257.) 

a4rt. 261.—The wife endowed with the prefix dower cannot demand the cus¬ 
tomary dower, if it is not given to her by the contract of marriage. (See Arts. 
251, and 257.) 

Art. 262.—The wife who takes the customary dower is bound to preserve the 
estates by repairing them during her life; which repairs are those that are necessary 
to preserve the same, not including the four large walls, beams and coverings and 
vaults. (See Arts. 267 and 287.) 

Art. 263.—The Dower whether in kind, rent or money, promised to a woman 
is hers during her life lime only, if there are are no children born and procreated 
during the said marriage. And such dower ought after the death of the woman to 
return to the heirs of the husband, if there is no contract to the contrary. (See 
Arts. 249 and 314.) 

Art. 264.—And in case the wife does not marry again, the said dower ought 
to be delivered to her on her giving her own personal security but if she marries 
she will be oblige to give good and sufficient security. (See Arts. ^39, 268, 276 
and 285.) 


TITLE XII. 

OF THE NOBLE GUAEDIANSHIP AND BOUBGEOISB. 


This title is composed of Articles 265, 266, 267, 268, 269, 270, and 271.— 
(Are not followed.) 
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Art. 256.—Douaire soil coiitiimier ou pr6fix, Baialt sane qu’il soitbesoin de le 
deniander en jugement. Et courent les fruits et arr6rages du jour du d5cds du 
mari. (Voyea I’articlo prific6dent, ct les 285, 318.) 

Art. 257.—La femme dDu6e de douaire prefix d’une somme de dcniers pour 
line fois, ou d’une rente, si duranl le marioge est fait don mutuel, jouit aprds le 
Ir6pa3 de son mari par usufruit da la part des meubles etconqufifs de son dit mari; 
et sur le surplus des biens du dit mari, prend son dit douaire, sans aucune diminu¬ 
tion, ni confusion. (Voyex les articles 40, 248, 260, 280.) ■ 

Art. 258.—Toutes contre-lettres faites d part, et hors la pr6sence des parens 
qui ont assiste aux contrat de manage, sont nulles. (Voyez I’artlcle 182.) 

Art. 259.—Douaire d’une somme de deniers pour une fois payer venue aux 
cnfans, est r6put6 mobilier, et perd la nature de douaire, et y succ6dent les plus 
proches h6ritiers mobiliers. (Voyez les articles 94, 311 et 325, au niilie.u.) 

Art. 260.—Douaire pr6fix, soit en rente ou deniers, se prend sur la part du 
mari, sans aucune confusion de la communaut6, et hors part. (Voyez les articles 
40 et 257, en la fin.) 

Art. 261.—Femme dou6e de douaire prefix, ne peut demander douaire coutu- 
mier, s’il ne lui est permis par son iraite de manage. (Voyez les articles 251, 257.) 

Art. 262.—La femme qui prend douaire coutumier, est tenue entretenir les h6- 
ritages de reparations viageres, qui sont toutes reparations d’entretenemens, hors 
les quatre gros murs, poutres, et entieres couvertures et voutes. (Voyez I’article 
267, vers la fin j 287.) 

Art. 263.—Le douaire, soit en espece, rente, ou deniers, n’est qu’4 la vie de 
la femme tant seulement, s’il n’y a enfans nds et procrees du manage. Et doit 
tel douaire apres le tr6pas de la femme revenir aux heritiers du mari, s’il n’y a 
contrat au contraire. (Voyez les articles 249, et le 314, en la fin.) 

Art. 264.—Et au cas que la dite femme ne se remarie, aura delivrance de son 
dit douaire a sa caution juratoire. Mais si elle convole en autre mariage, sera tenue 
bailler bonne et sulBsante caution. (Voyez les articles 39, 268, vers la fin ; 276, 
en la fin, et 285.) 


TITRE XII. 

DE GARDE NOBLE, ET BOURGEOISE. 


Ce titre est Compose des Articles 265,266,267,268, 269,270 et 271.—(N’esl 
pas suivi.) 
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TITLE XIIl.-SUMMARY, 

272, Who can give inter vivos. 213, Give and retain, 274, Iritcr- 
pretation. 275, What if the usufruct is retained. 276, ]f minors. 277, 
Inter vivos. 278, Of things reputed given in advance of inhcritanec. 27£>, 
Woman who re-marries having children. 280, Of the mutual gift between 
married persons. 281, Lawful condition to be made. Mutual gift. 2S3, 
Prohibition. 284, Explanation. 285, Conditions. 286, Mvancc. 287, 
llepairs. 288, JVewupprisal of moveables. 


OF DONATIONS AND MUTUAL GIFT. 

Akt. 272.—It is lawful for all persons of Uventy'five(l)yearsof age an J of sound 
mind to give and dispose by donation and disposition enirc vifs of all bis move¬ 
ables and estntee, propres, acquets and conquets, to a person capable of receiving, 
and notwithstanding, he wiio marries and who has obtained the benefit of age can, 
having the age of twenty, dispose of his moveables. (See Arts. 239, 276, 277, 
283, 29 3 and 294.) 

Art. 273.— To give and retain is not a valid act. 

Art. 274_It is to give and retain when the donor reserves to himself the 

right to dispose freely of the thing which be gives, or that he retains it in bis pos¬ 
session until the day of his decease. (See the following Art. and 215.) 

Art. 275.—It is not to give and retain when one gives the property of any es¬ 
tate reserving to one self the usufruct for life or for a time, or when there is a 
clause of constitut orprecaire, such donation is valid. (See the end of the pre¬ 
ceding Art. and 115.) 

Art. 276.—Minors and other persons being under the power of others cannot 
give, bequeath directly or indirectly, to the advantage of their tutors, curators, pe¬ 
dagogues or other administrators, during the time of their administration and until 
they have rendered an account, but they may dispose to the benefit of their father 
and mother, grandfallier and grandmother, or other ascendants; although, they 
should be in the above capacity, provided that at the time of the will and death of 
the said testator, the said father and mother or other ascendants are not re-mar¬ 
ried. (See the end of Art. 268, and Arts. 272, 293, and 294.) 

Art. 277.—All donations, although made iiiter vivos, by persons being in bed 
sick, of which sickness they die, are reputed made on account of death and testa¬ 
mentary and not entre vifs. (See Arts. 272, 280, and 292.) 

Art. 278.—Moveables or immoveables given by father or mother to their child¬ 
ren are reputed given in advance of their inheritance. (Sec Arts. 246, 3#4, and 
3JS.) 
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TITRE XIII.—SOMMAIRE. 

Jlrt. 272, Quipcut donner enirc vifs. 273, Donner ct retenir tic vaut. 274, 

Comment s'entend donner ct retenir. 275, Quant it y a retention d^usvfruit. 

27G, Des mineurs. 277, Inter vivos. 278, Donation comment rcputce tesia- 

mentairc, 278, Quelle chose reputee donnec en avancement (Phoirie. 279, 

Femme qui se remnrie ayant cnfants. 280, Donation mutuelle entre maries. 

281, Convention licite entre elles. 282, Don mvtiiel. 283, Prohibition, 

' 284, Explication. 285, Conditions. 286, Que doit avancer le donatairc 

mutuel. 287, Reparations dont il est tenu. 288, Jfouvclleprisec. 

DES DONATIONS ET DON MUTUEL. 

Akt. 272.—II est loisible dtoute persomie ag6e de vingt-cinq (1) nns accomplis, 
et saine d’entendement, donner et disposer par donation et disposition faile entre 
vifs, de tons ses nieubles et hdritages propres acquits et conqu6ts, a personne ca¬ 
pable. Et neanmoins celui qui so marie, ou qui uobtenu b6nilice d’age enth6rin6 
en justice, peut ayant I’age de vingt ans accomplis, disposer da ses meubles. (Voyez 
les articles 239, 276, 277, 283, 293, 294.) 

Art. 273.—Donner et retenir ne vaut. (Voyez I’article suivant, et le 106, au 
commencement.) 

Art. 274.—C’est donner et retenir, quand le donateur s’est r6serv6 la jouissance 
de disposer librement de la chose par lui donnee, ou qu’il demeure en possession, 
jusqu’au jour de son ddcds. (Voyez I’article suivant, et le 115, vers la fin.) 

Art. 275.—Ce n’est donner et retenir, quand I’on donne la propriety d’aucun 
heritage, retenu a soi I’usufruit a vie ou a terns, ou quand il y a clause de conslitut 
ouprecaire: Et vaut telle donation. (Voyez I’article precedent, etle 115, en la fin.) 

Art. 276.—Les mineurs et autres personnes 6tant en puissance d’autrui, ne 
peuveiit donner ou tester directement ou indirectement, au profit de leurs tuteurs, 
curateurs, p6dagogues, ou autres adminislrateurs, ou aux enfans des dits administra- 
teurs, pendant le terns de leur administration, el jusqu’a ce qu’ils aient rendu eompte. 
Pen vent toutefois disposer au profit de leur p6re, mdre, ai'eul, ou aieule, ou autres 
ascendans, encore qu’ils soient de la qualite susdite, pourvu que lors du testament 
et deeds du testateur, les dits pdre, mdre, ou autres ascendans, ne soient remaries 
(Voyez les articles 268, en ja fin; 272, 293, 294.) 

Art. 277.—Toutes donations, encore qu’elles soient congues entre vifs, faites 
par personnes gissant au lit malades de la maladie dont ils deeddent, sont reputdes 
faites a cause de mort, et testimeiitaires, et non entre vifs. (Voyez I’article 272, 
280, 292.) 

Art. 278.—Meubles ou immeubles donnds par pere ou mdre a leurs enfans 
sent rdputes donnds en avancement d’hoirie. (Voyez Particle 246, en la fin ; e* 
les 304 et 308.) 


(l) Actuellomeiit vingt-un ans. 
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Art. 279,—A woman marrying a second time or ofloner, having chililron^ can* 
not enrich her second husband willi her pro/ircs and acquets more than one of her 
children, and with regard to conquvls made with her former husband, cannot dis¬ 
pose of anything whatever to tlio prejudice of the portions vvliich tlie children of 
the first marriage can claim from their mother, and notvvitstonding tho children of 
the subsequent marriages, succeed to tlie said conquSts witli the children of the 
preceding marriages, equally coming to the succession of their mother; so, like¬ 
wise the children of the preceding marriage succeed for their parts and portions to 
the conquSts made during the subsequent marriage; but if the said marrioge be dis¬ 
solved or that the children of the preceding marriage die, she can dispose of it as 
her own. (See the following Art.) 

Art. 280.—Man and woman, joined by marriage, being in health may, and it 
is lawful to make mutual donation to one another equally, of all their property, 
moveables and conquSts immoveables, acquired during their marrioge and which 
belong to them and are in common between them at the decease of one of them, 
fur the survivor of the conjoints to enjoy the same only during his life on giving 
sufficient security to restore the said property after his decease, provided there are 
no children, either of the two conjoints or of one of them, at the decease of the 
first. (See Arts. 220, 238,257, 283, and 284.) 

Art. 281.—Fathers and mothers, marrying their children, can agree that their 
said children will allow the survivor of the said father and mother to enjoy the move¬ 
ables and conquSts immoveables of the predeceased during the life of the survivor, 
provided that they do not marry again, and such agreement is not reputed an ad¬ 
vantage to the said conjoints. (See Arts. 268, and 276.) 

Art. 282.—Men and women, joined by marrioge, during the marriage, cannot 
benefit one another by donation entre vijs, nor otherwise directly or indirectly, in 
any way whatever, except by mutual gift, as above mentioned. (See the two 
precedent Arts.; also 232, 258,280, and 298.) 

Art. 283.—Conjoints cannot give to the children of one another of a former 
marriage, in case they or one of them have children. (See the two following 
Arts.; also 279, 280, and 306.) 

Art. 284.—A mutual gift of itself does not seize but is subject to de¬ 
liverance; and to be valid, it ought to be registered within four months from the 
making of the contract, and the registry made by one of them is valid for 
both. After which registration, the said mutual gift is not revocable without tho 
consent of the two conjoints. (See the following Art.; also 256, 280, and 318.) 

Art. 285.—The mutual donee does not gain the fruits but from the day he 
has given sufficient security, and the fruits belong to the,hoirs until the said security 
is offered, which said security can be legally offered at the first notice. (See Arts. 
61, 134, 256, and 318.) 

Art. 286.—The mutual donee is held to advance and pay the obsequies and 
the funeral expenses of the first deceased, together with the part and half of the 
common debts due by the said first deceased, which obsequies and funeral ex- 
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AiiT. 279.—Femme convolant en eecondes ou nulres nflcee, nyant enfans no 
peut avantager son second mari, ou outre Bubs6quent mari, de ses propres et ac- 
tjii6ts plus que Pun de ses enfans. Et quant aux Gonqu6ts faits avec ses pr6c6denB 
marls, n’en peut disposer aucuncment au pr6judice des portions, dont les enfans des 
dits premiers manages, pourraient amendcrde Icur mdro. Et n^anmoins succddent 
les enfans des subs^qucns manages aux dils conqu^ts, avec ies enfans des manages 
pr6c6dens, f’gnlement venans a la succession de leur mdrc. Comme aussi les 
enfans des pr6c6dents lils succddent pour leiirs parts et portions aux conqu6ls fait, 
pendant et constant les subsequens mariagcs. Toutefuis si le dit manage cst dissolu, 
ou que les enfans du pr6c6dent manage dicddent, elle en peut disposer comme de 
sa chose. (Voyez Particle suivant.) 

Art. 280.—Homme et femme conjoints par manage, 6tant en sant6, peuvent 
et leur loit, faire donation mutuelle Pun a Pautre 6galement de tous leurs biens, 
meubles et conquOts immeubles faits durant et constant leur manage, et qui sont 
trouves a eux appartenir, et 6tre communs entr’eux it Pheure du tr6pas du premier 
mourant des dits conjoints: pour en jouir par le survivant d’iceux conjoints sa vie 
durant seulement, en baillant par lui caution sufllsante de restituer les dits biens aprds 
son trdpas: pourvu qu’il n’y ait enfans, soit des deux conjoints, ou de Pun d’eux 
lors du d^cds du premier mourant. (Voyez Particle 220, le 238 sur la fin, 257 au 
milieu, 283 en la lin, 284) au commencement, 285.) 

V Art. 281. —Pdre et mdre mariant leurs enfans, peuvent convenir, que leurs dits 
enfans laisseront jouir le survivant de leursdits pdre et mdre, des meubles et conquet 
du prdddcddd, la vie durant du service, pourvu qu’ils ne se remarient. Et n’est 
rdputd tel accord avantage entre les dits conjoints. (Voyez les deux articles suivans 
et sur la fin des 268, 276.) 

Art. 282.—Homme et femme conjoints par mariage, constant icelui, ne peuvent 
avantager Pun Pautre par donation faite entre vifs, ni autrement, directement ni 
indirectement, en quelque manidreque ce soil, sinon par don miituel, tel que des- 
sus. (Voyez les deux articles prdeddens, et le suivant, avec les 232,258,280, 
196.) 

Art. 283.—Ne peuvent les dits conjoints donneraux enfans Pun de rautf-e d’un 
premier mariage, au cas qu’ils, ou Pun d’eux, aient enfans. (Voyez les articles 
279, 280, en la fin, et 306, au commencement.) 

Art. 284).—Un don mutuel de soi ne saisit, ainsi est sujet a delivrance. Et pour 
dtre valable, doit dtreinsinud dans les quatre mois du jourdu conirat, etl’insinualion 
faite par Pun d’eux, vaut pour tous deux. Aprds laquelle insinuation, le dit don 
mutuel n’est rdvocable, sinon du consenteraent des deux conjoints. (Voyez Particle 
suivant, et les 256, 280, 318.) 

Art. 235.—Le Donataire mutuel ne gagne les fruits, que du jour qu’il a presentd 
caution suffisante,et deraeurent les fruits a Ph6ritier,jusqu’aladife caution presenlde: 
laquelle caution il peut prdsenter en jugement dds la premidre assignation. (Voyez 
Particle prdeddenf, et les 61,134, 256, 318.) 

Art. 286.—^Le Donataire mutuel est tenu avancer et payer les obsdques et 
funerailles du premier ddeedd; ensemble la part et moitid des dettes communes 
dues par le dit premier ddeddd. LesqueDes obsdques et fundrailles, et moitid des 
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peiicos and Iiolf of '.we dobtS; must bo deducted from the half and portinn of (lie 
first deceased. But ho is not bound to pay the legacies and otlier testamentary 
dispositions. (See Arts. 267, 205, and 296. 

Art. 2S7.--And also ho who would enjoy the mutual gift is bound to make all 
necessary repairs to he made on the estates, subject to the said mutual gift, and 
pay the cens and annual charges, and the arrears as well of rents/bna'eres, as other 
rents constituted during the community, due since the enjoyment of the said mu¬ 
tual gift, without hopes of recovery. (See Arts. 262, and 267.) 

Art. 288.—The heir can demand of the donee that a new price be set upon 
the moveables by persons whom they agree upon, and to have the said moveables 
prized at a just estimation, dillerent from that of the inventory, and in so doing, 
the said mutual donee will have tlie enjoyment of the said moveables, without 
being obliged to sell them. (See Arts. 58, 222, and 305.) 


TITLE XIV.—SUMMARY. 

wfr#. 289, Of the form and division of wills. 290, JV'ot followed. 291, OJ ihe 
registers. 292, In whose favor and what property. 293, Of the age required. 
294i, Exception. 295, Propres. 296, The husband can only devise tlie half 
of the conquets. 297, Of testamentary executors. 298, Of the legitime of 
children. 


WILLS AND EXECUTION OF WILLS.1 

Art. 289. —In order to make a solemn will, it is necessary that it be written 
and signed by the testator, or that it be passed before two Notaries, or before tlie 
Curate of the Parish of the testator or his Vicar General, and one Notary or by the 
said Curate or Vicar and three witnesses, or one Notary and two witnesses, being 
males,aged twenty years, and not legatees, and that it has been dictated and named 
by the testator to the said Notaries, Curate or Vicar General, it must afterwards 
be read to him in the presence of the said Notaries, Curate or Vicar General and 
witnesses, and that it be mentioned in the said will that it has been dictated and 
read, and that it be signed by the said testator and by the witnesses, or that mention 
be made why they cordd not sign. (See Arts. 63, and 293.) 

Art. 290. —(Not followed.) 

Art. 291.— And also the said Curates and Vicars General are bound to carry 
and cause to be carried every three months to the Register’s office, as before men¬ 
tioned, the registers of baptisms, marriages, wills and burials, on pain of all costs, 
damages and interests, and for this they do not pay anything at the Register’s 
office. (1) 4 

(1) Notified by 35 Geo. III., chapt. 4 : and by Prov. Stat. 9 and 10 Geo. IV., Mhiistcrs of 
all denomination of Christians and Jews are allowed to keep registers. A duplicate of the 
said Registers is to be fyled once a year in the Court ■of Queen’s Bench. 
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(lettes, lui doivent 6lre ilodiiitea sur la part et portion du dit premier d6c6d6. 
Toulefois n’est lenu payer les legs et autrea dispositions testamenlaircs. (Voyez 
I’articlo 2G7, vers lo milieu, et plus bus, 2,9:'), on la fin; 296.) 

A nr. 287.—Aus.si est tenu cclui qui veiitjouir du don mulucl, fuiro fuire les 
rdparalions viagdres dtant d faire sur les hdriluges siijcis an dit don niutiicl: et 
payer les cens el charges annuellcs, les arrerages lant dcs rentes foncidres, que 
des aulres renles conslitudes pendant la cominunauld, dc.hus depuis la joiiissanco 
du dit don mutuol, sans espdrance dc les recouvrer. (Voyez les articles 262^ 267, 
vers le milieu ; et plus has.) 

Art. 2SS.—L’lidrilierpcut demandnr a I’cnoonlre du dit donaiairo, quo nouvelle 
prisde soit faite des meubles par gens dont ils conviernlront: pour dire les dits 
meubles prises a la juste estimation, autre que celle faite par I’inventaire. Et cn co 
■faisanl, le dit dpnataire aura la jouissance des dits meubles, sans qu’il soit tenu les 
faire vendre. (Voyez en la fin des articles uS, 222, 305.) 


TITRE XIV.—SOMMAIRE. 

^irt. 289, De la forme ct division des testnmens. 290, JVon suivi. 291, Des 
rigisires. 292, Enfaveur de qui ei de quels Mens. 293, Dc I’dge requis. 294-, 
Exception. 295, Des propres. 296, Le mart ne petit legver que la moitie 
des conquSts, 297, Des exdcuieurs tcslameniuires. 298, De la legitime des 
enfants. 


DES TESTAMENS ET EXECUTION DTCEUX. 

Art. 289.—Pour rdputer un testament solemnel, est requis qu’il soit ecrilet signd 
du testateur, ou qu’il soit passd pardevant deux Notaires, ou pardevant le Cure de 
la paroisse du testateur, ou son Vicaire Gendral, ct un Notaire: ou du ilit Curd ou 
Vicaire, et trois lemoins: ou d’un Notaire et deux temoins; iceux temoins idoines, 
suffisans, males, et ages de vingt ans accomplis, et non leg.itaires : et qu’il ait ete 
dicte et nomme par le testateur aux dits Notaires, Curd ou Vicaire Gendral, et 
depuis a lui relu en la presence d’iceux Notaires, Cure, ou Vicaire Gdndral, et 
temoins: et qu’il soit fait mention au dit testament, qu’il a die dietd, nomnid et 
relu. Et qu’il soit signed par le dit testateur, et par les tdmoins: ou que mention soit 
fait^de la cause pqvfi:^,quelle ils n’ont pu signer. (Voyez les articles 63, 293.) 

Art. 290.—(Fifti' suivi.) 

Art. 291.—8ont aussi tenus les dits Cures et Vicaires Gdndranx, de porter et 
faire mettre de trois mois en trois mois, ds Grelfes comme dessus, les rdgisires des 
baptdmes, manages, testamens, et sepultures, sur peine de tons ddpens, donimages 
etintdrdts. Etpour ce,nedoivent rienpayerauGrefle. (Voyezl’articleprdcddent.)(I) 

(1) Modifie par un Acto de la 35cmo Geo. Ill chap. 4 et par le Statut Prov. 9 et 10, Geo. 
IV, par Icsquels 11 est permis aux ministres de toutes denominations de chretiens et mame des 
jnifs de tenir des registres. Un duplicata desquelsdoit etro file au greffe dela Cour du Banc 
du Boi une fois I’annee. 

LL 
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WILLS AND EXECUTION OF WILLS. 


Art. 292.-—All persona of aonnd mind, of ogc, and enjoying their rights, can 
dispose by testament and ordinance of last will to the advantage of persons 
capable of receiving, of all their goods moveables acquits and conquSts immove¬ 
able and of tho fifih part of nil their proprcs estates and not more even if it wos 
for a charitable use. (See the following Art. and Arts. 272, 294' (1) 

i\nT. 293.—To bequeath moveables, acqitSls and conyucfs immoveables, twen-. 
ty years of ago is requisite, and to devise the fifth of the proprcs twenty-five years 
completed {now twenty one.) 

Art. 294-.—But if the Testator has neither moveables, acquits or conquets im¬ 
moveable can in that case devise the fifth of his proprcs, after twenty years com¬ 
pleted. (See the preceding and following Articles.) 

- Art. 295.—If the heir is content with taking the four-fifths of the proprcs, and 
leaves the moveables acquits and conquets immoveables with a fifth of the said 
proprcs to all tho legatees, ho can do so and in so doing he will remain possessed 
of the said four-Gfihs, and the legatees will take the surplus, the debts being always 
first paid, on all the property of the inheritance. (See Art. 298.) 

Art. 296.—Tho husband by his will or ordinance of last will, cannot dispose 
of moveable property and conquets immoveable common between him and his 
wife, to the prejudice of his said wife, nor the half of what may belong to her in 
the same by the death of her husband, (See Arts, 225, 282 and 286.), 

Art. 297,—The testamentary executors are seized during the year and day 
from the death of the deceased, of the moveable property belonging to the deceased 
for the accomplishment of his will, if the Testator has not ordered that his execu¬ 
tors shall be seized of certain sums only, and the said executor is bound to make, 
aq inventory in diligence as soon as the will has come into his hands, the apparent 
heir present or duly called. (See Arts. 228, 237, 24-0,269, and 31&.) 

A:RT. 298.-7-The legitime is the half of such part and portion tha,t each child 
would have had in the succession of his father and mother, grand father or grand 
mother, or other ancestors, if the said father and mother or other ancestors ha.d not 
disposed thereof, by donation cnirc vifs or last will, deducting the debts and fune¬ 
ral expenses. (See Arts. 17, 295 and 307.) 

. (1) By the Act Geo. III. cap. 83, every proprietor of immoveable property who has the 
right to di.spose of the same diiryig his life, mjiy ot his death dispose by wifi of the same, 
either in toto or in part, in favour of whom he pleases. 
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Aht. 292.—Toutes personnea sa’ines il’ontendement, flgies ct usahtea do leura 
droits, pcuvent diapoaer par tealanicnt et ordonnance do dernidro volontd, au profit 
do porsonno capable, do toua lours biens, mcublos, acqudta el conqufita immoubles, 
et do la cinquidaio partie do tons lours proprea bdriinges, et non plus avant; encoro 
quo CO fut pour cause pitoyablo. (Voyez rarticle suivant; ct lea 272, 294-.) (1) 

Aht. 293.—Pour tester des mcubles, acqudls et conqudts immoubles, faut avoir 
accompli I’ugede vingtahs. Etpour teslerdu quint des propres, faut avoir accompli 
Page do vingt-cinq ans, mainteiiani vingi-un uns. (Voyez Particle prdeddebt etlo 
suivant; et lea 272,289.) 

Art.29-1-. —Toutefoisiii le tealateur n’a mcubles, acqufita, ni conqufita immeublea, 
peut au dit caa tester dii quint du sea propres, aprfis vingt ans accomplis. (Voyez 
les deu.'c articles prficedens, et le suivant.) 

Art. 295.—Si Phfiritier se vent contenterde prendre les quatre quinta des projrrea, 
et abandonner les meubles, acqufits et conqufita immeubles, avoc le quint des dita 
propres, a tous lea Ifigaiaires, faire le pout: en quoi faisant il demeUrera saisi des 
dita quatre quints, et les dits legataires prendront le surplus, les dettes toutefoia 
prfialablement payfies sur tous les biens de Pherfiditfi. (Voyez Particle 298, en 
la fin.) 

Art. 296.—Le mari par son testament ou ordonnance de dernifire volontfi, no 
peut disposer des biens meubles et conqufits immeubles communs entre lui et sa 
femme, ni de la moitie qui lui peutapparteniren iceuxparle trfipas de son dit ma'ri. 
(Voyez les articles 225, 282, 286, en la fin.) 

Art. 297.—Les exficuteurs teslamenlaires sont saisis durant Pan et jour du 
trfipas du dfifunt, des biens meubles demeurfis H son dfiefis pour Paccomplissement 
de son testament, si Id testateur n’avait ordonnfi, que ses exficuteurs fussent saiisia 
de sommes certaines seulement. Etesttenu le ditexficuteur de faire faire inventaire 
en diligence, sitfit que le testament est venu a sa connaissance, Phfiritier prfisomptif 
prfisent, ou duement appelfi. (Voyez Particle 228, vers la fin; 237, enlafin; 
240, vers le milieu; 269, au triilieu; et le 318.) 

Art. 298.—La Ifigitime est la moitifi de telle part et portion que chacun enfant 
eut eu en la succession des dits perc et mfire, ai'eul ou ai'eule, ou autres ascendana, 
si les ditspfire et mfire ou autres ascendans n’eussent dispose par donations entre 
vifs, ou dernifire volontfi. Sur le tout dfiduit les dettes et frais funfiraux. (Voyez 
Particle 17, vers le milieu ; et a la fin des 295, et 307.) 

f I) Par_ I’Acte Geo. Ill cap. 83, il est loisiblo a tout proprietaire d’immeubles gui a le 
droit d’aliener pendant sa vie d’en disposer a sa mort par testament, en tout on partie it qui' 
bon lui semble. 
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TITLE Xy.-SUMMARY. 

Jlrl. 299, InsliluUon of hdrs. 300, JVojic can, be heir and legatee together^ 
301, But may he donee and heir, 303, .Mode of inheriting. 303, J\'’o prefc- 
Venice. OJ the Rapport.. 30t), Jtsfonn. 30(i, 307, (io. HQS, Succession 
of ancestors, 309, Fruits. 310, Of the shat e of the one tvho renounces. 311, 
Jlsccndnnts, 312, Proper estates do not ascend. 313, Jlsccndants succeed to 
the gifts by them made, 31‘I>, Reversion. 313, Ancestors, how succeed. 
316, Acceptation of succession is tree. 317, Act of heirship. 318, Seizin. 
319, representation in the direct line. 320, Do, in the collaterat. Idem to 
the 227, and 32S, 329 how reputed of the line. 330, Failing one line the other 
comes in, 331, Jfo right of birthright in the collateral line. 323, Succeed 
and pay debts equally. 333, Holders of mortgaged property pay the whole ; how? 
334', Excejdions. 335 and 33G, Succession of ecclesiastics, 337, Of Ditto, 
Regulars. 338, Uncle, nephciu and cousin yermain. 339, Uncle and ne¬ 
phews. 3M), Brothers and sisters of one side. 341, Other collaterals of one 
side. 342, The heir simple excludes the beneficiary heir, 343, If the minor 
can exclude him. 344, Of the Curator to vacant properly, 

SUCCESSIONS. 

Art. 299.—Institution of the Iieiriloes not take place, that is to say, liiat it is not 
requisite and necessary for the validity of the will, but the disposition is valid to 
the amount of tlie property which the testator can lawfully dispose of by tho 
custom. (See Arts. 292 and 294.) 

Art. 300.—No person can be both heir and legatee. (See Art. 301.) 

Art. 301.—But can always be donee and heir in the collateral line. (See the 
preceding Art. and Art. 257.) 

Art. 302.—The children being heirs of a deceased, come equally to the suc¬ 
cession of the said deceased,/save and except the estates held in lief or nobly, 
according to the limitation mentioned in the title of fiefs/ (See Arts. 13, 15, 16j 
17, 18 and 68.) 

Art. 303.—^Father and mother cannot by donation made enire vifs by will or 
ordinance of last will, or otherwise in any manner whatever, give their children 
coming to the succession, the one more than the other. (See Art. 307.) (1) 

Art. 304.—The children coming to the succession of the father or mother, 
ought to return what has been given to them to be put with the other property of 
the said succession, to be divided bettveen them, or take less. (See Arts. 246, 
278 and 306.) 

Art. 305.^If the donee at the time of the division has the estates given tohith 
in his pos'Cssion, he is bound to restore them, or take less in other estates of the 
same succession of equal value and goodness; and in making the said restoration 
in kind, he ought to be reimbursed by the coheirs fpr the useful and necessary- 
expenses, ami if the coheirs will not reimburse the said expense, ip that case the 


(1) See note preceding page. 
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TITHE XV.—SO-MMAIIIE. 

■jJtl, 20P, TnsiHnIion (Vhcrifin. .lOO, .A^r pent ilrclii'rHicr li li'mninire rn^fvililc. 
Mats dmiiiiitira H lu'i ilitr. Municrp. (I'lihiU r, .'jO.'j, I’olnl dv pro- 
ft'.rcncc. .'lOl', Rapporl. IJO."), Fonne da rapport, hkm. .‘JOT, Jdim. 

.'JOS, Hiiccr.isian dcn nyrucc. 30!), I'ruitu, 310, Portion dr. cchii (jiti ririoncc, 
Sll, ,/liccndfins. ‘iVl, Proprts nc rrmontnit. 31S. ./Jrovndans .'•uccedint d 
lenrs dons. Ruvrrsion. 310, Comment succvdail. cnpropriitc. 316, ,^</- 

dition d'/icri’.ditc. 317, ./Jric d'/icritier. 3IS, La marl sahit k vif, 31.9, 
En liirnc dircctc la ^presentation dFinfinic. 320, Cunimcnt cii rotlatrrnlr. 321, 
Riiccvdent par tile, 322, Distinction, JJepuis 223 it 226, FicJ ct rot lire. 327, 
32S, Enf(ins des frires font nne tdlc, Icur oiirle vne aritrv. 329, Comment 
reputes du cdte et lii^ne. 330, .Ma.nquant ceux d'un ct}te succedent cevx de 
I'aufre. 331, Enjief point de droit d^itncsse cn collaternlc. 332, Sucredent et 
payent les defies enrnlemenf. 333, Dilentcurs dVtetilaircs obtiges payent le 
tout; comment? 3'F\>, Exception. 33{) ct 336, Succession dcs Ecclesiastiqnes. 
337, Do. reguliers. 33S, Oncle, sicvcu et cousin germain. 339, Oncle et 
neveux. 310, Frires et .icurs dhta edtd 3iA. Autres coV.aicraux d^un cble. 
342, Heritier simple exclut le bcneficiaire. 313, Si Ic mincur le pevt exclure. 
344, Do. curaleur aux liens vacans. 

SUCCESSIOXS. 

Art. 299,—Institution cl’hcritier n’a lieu, c’csl-a-diro, qii’elle n’est requise et 
necessaire pour la v.ilidilc d’un testament: iriais ne laisse de valoir la disposition 
jusqu’a la qmntite des tii:ii.=!, dnnt le leslateur pent valablement disposer par la 
Coutume. (Voyez les articles 292, 2.94.) 

Art. 300.—Aucun ne pout 6trc heritier et legataire d’un defunt ensemble. 
(Voyez I’ariicle suivant, et les 351, 261.) 

Art. 301.—Peuttoutefoisentre vifs,etre donataireet hdritieren ligne collaterale' 
(Voyez Particle precedent, et le 2.57.) 

Art. 302.—Les enfuns heritigrs d’un ddfunt, viennent egalement a la succession 
d’icelui ddfunt, hors ct exeepto des heritages tenus en fief, ou franc aleu noble, 
selon la limitation mentionnee an titre des dits fiefs. (Voyez les articles 13, 15, 16, 
17, IS et 68.) 

Art. 303.—Pdre et m6re ne peuvent par donation faite entre vifs, par testament 
et ordonnance de dernidre volonte, ou autrement en maniere quelconqiic, avantager 
leiirs enfans venant a leurs successions, I’un plus que I’autre. (Voyez Particle 
suivant, et le 307.) (1) 

Art. 304.—Les enfans venant a la succession de pere ou mere, doivent 
rapporter ce qui leur a 6t6 donne, pour avec les autres biens de la dile succession, 
etre mis en partage entr’eux, ou moins prendre. (Vojez Particle 246, en la fin, 
. 278, 306.) 

Art. 305.—Si lo donataire, lors du partage, a les heritages a lui donnes en Sa 
,)|osse.ssion, il eSt tenu les rapporter en essence et esp^ice, ou moins prendre en 
■autres heritages de la succession de pareille valeur et bonte. Et faisant Je dit 
rapport en espece, doit 6tre rembourse par ses co-heritiers des impenses utiles et 
nfecessaares. Et si les dits co-h6ritiers ne veulent rerabourser les dites impenses. 


(1) Voyez note au bas de la page precedenfe. 
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tionuc iit bound lo ivoloro only Ibu u.^tiinuliuii of liiu uiiid Cdlnloi*, liaving regard (o' 
ilm lime dial llio divitiioii and pui'litioii in made between llieiii, tlie cxpoiiaea being 
deduelcd. 30C.) 

Aut. .300,—Also ivlial Ima been given lo tiro cliildren of those who are licirs, 
and Biieceed lo their failiur and mother or other ascendants, is subject to bo re¬ 
turned, or take le-ss ns above slated. 

Am’. ,307.—Notwiihslanding where be to wlioni one ba.s given, would vvi-sh to 
keep his gift, lie can do it on his giving up the inheritance, the legitime reserved 
to the othor.s. (Arts 1298 and 310.) 

Aut. 308.—The child having survived his father and mother, and Coming to 
the .succession of his grandfather and grandmother, even if he renounces lo the 
succession of his said father and mother, is nevertheless bound to make restitution 
to his said grandfather and grandmother, of all which lias been given to his said 
father or mother by the said grandfather or grandmother, or take less. (See Art. 
306.) 

Aut. 309.—The fruits of the thing given by fatlier and mother, grandfather 
and grandmotlier, either estates or rents are not to be returned only from the day 
the succession occurred. And if there is money given the profits arc to he res¬ 
tored for the said lime at the rate of 5 per cent. (See Art. 309.) 

Art. 310.—Tltc riglit and portion of tlie child who abstains and renounces to 
the succession of ids fiulier or mother, accrues to tiie otlier children, being heirs 
■without any prerogative of seniority for the portion which accrues to them. (See 
Arts. 27 and 50.) 

Art. 311.— Father and mother succeed to their children, born in lawful mar¬ 
riage, if they die without lieirs of their body, to tlie moveables, acquHs el conquSts 
immoveables. And in default of them the grandfather and grandmother, and 
other ascendants. (See Arts, 313, 214. and 315.) 

Art. 312.—In succession in the direct line the estate propre does.not aBcemi; 
and the fatlier and mother, grandfather or giandmother, do not succeed. (See the 
three following Articles. 

Art. .313.—But they succeed to things given by them to tlieir children, dying 
without children descending from them. (See Arts.[230 and 315.) 

Art. 314.—The father and mother enjoy "by usufruct the property left by 
their children, which had been acquired by the .said father and mother, and by the 
decease of one of them having come to one of their children, even if it was made 
propre fC the said children, provided always that the said children die without 
any children or descendants ; and after the decease of the said father and mother, 
who have enjoyed the said property by usufruct, the said property returns to the 
nearest relations of the said children from whom the said property proceeds. (See*.- 
Arls. 230 and 2631) » , 

Art. 315.—If the son purchases estates or other immoveable property,'and 
dies leaving to his child the said estates—and that the said child dies afterwards 
without children or descendants from him, and without brothers and sisters—the 
grandfather and grandmother succeed to the said estates in full enjoyment^ and 
exclude ail others in the collateral line. (See Arts. 230 and 211.) 
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cn ce CAS le donntuire csl (emi rupporlci' seiilcniptit IVsliiniilion (ricciix liorilages; 
cu 6gard an toms (|uc division ct paringo est fail cnlr'i'iix: doiluotion failc deaditea 
impcnsea. (Voyez I’ariicle 48, on la fin, ct lo .')O0.) 

Aut. .“IOG,—riuvillement ce fpii a i'i6 donnu aiix onfan.s do rciix qiii sent 
lidritiei's, et viennont a la succession do lour pore, nifrc, oti aiitrcs a^conclans, ost 
Bujet a rapport, on inoiiis prcmlio, corntnc dossiis. (\^)ycz los ailiclcs 304, 308.) 

Akt. 307.—Ndaninoins, on coliii aiKpiol on niirait doiino, so vondrail (onir t 
son don, fairo lo pout: on s’uhstcnant do I’liLTcdlte, !a legitime rdsorvoe anx aiitros 
enfana. (Voyoz rarlicle 298, 310.) 

Art. 308.—L’enfant ayant surveen ac.s p^;re cl mOro, ct venant a la Bucccssion 
de SOS ni’cul on ai'onie, snrvivant los dits p6re ct tndre, encore (pi'il lononcc a la 
succession de ses dils pfiro et m6re, cst nennmoins Icnn rnpporter a la succession 
de ses dits a'loni on ai'eule, tout ce cpii a etc doone a ses dits pdro ct mere par ses 
dits ai'eul on aiciile, on moin,s prendre. (Voyez Particle 30G.) 

AnA 309.—Les fruits do la chose donnde par pdre on mdre, aieul on ai'eule, 
soil heritages on rentes, no se rapportcril, sinon dn jour de la succession echue. 
Et s’il y a deniers hailles, les profits se rapporleronl ilcpuis le dil terns, d raison du 
denier vingt. (Voyez rarlicle 30.7.) 

Art. 310.—Le droit et part do I’cnfant qni s'abstierit et renonce a la succession 
de ses pf're ou mdre, accroit anx aulres enfans heritiers, sans aucune prerogative 
d’ainesse de la portion cpii accioil. (Voyez les articles 27 et 250, cn la fin.) 

Art 311.—Pore ct m«}re succedent a lenrs enfans, nes en loyal mariage, s’ils 
vont do vie a trepas sans hoirs do lenrs corps, anx menbles, acquets, ct conquets 
immeubles. Et cn defaut d’eux, I’a'ieul ou I’a'i'eule, cl autres ascendans. (Voyez 
les articles 313, 311', 315.) 

Art. 312.—En succession cn ligne directe, propre heritage ne remonte: et n’y 
succedent les pure, rndre, a'r'eul ou a'l'eule. (Voyez les trois articles suivans.) 

Art. 313—Toulefois succedent es choses par eux donnees a lenrs enfans, 
dec6dans sans enfans, et descendans d'eux. (Voyez Particle 230, en la fin, et le 
315.) 

Art. 314.—Les pere et mdre jouissentpar usufruit, des biens delaisses par lenrs 
enfans, qni ont etc acquis par les dils pdre et rndre, et par le deeds de Pun d’eux 
advenus a Pun de leurs dits enfans; encore qu’ils soient, et aient eld fails propres 
■aux dits enfans, au cas loutefois que les dits enfans decedent sans enfans et 
descendans d’eux. Et apres le deeds des dits pere el mdre, qui ont joui des dits 
biens par usufruit, les dits biens relournent aux plus] proches parens des dits 
enfans, desquels proeddent les dits bierrs. (Voyez Particle precedent et le sui- 
vant, le 230, en la fin, et le'2G3 vers la fin.) 

Art. 315.—Si le fils fait acquisition d’heritage, ou aulres biens immeubles, et 
il ddcdde, ddlaissant a son enfant les dits hdritages; et le dit enfant ddcdde aprds 
sans enfans et descendans de lui, et sans frdres et soeurs, Pa'ieut ou Pa'ieule succedent 
aux dits heritages cn pleine propriele, et excluent tons autres collateraux. (Voyez 
Particle 230 en la fin, ct le 311.) 
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Aivr. J51C.—NohuJy can Iw lioirwlmdocrt mil choose. (See l!ie lollowiiig Ar(. 
ami :)07.) 

Akt. .'117. —Anil if nny (ii’rsoii ihIjcm (lie prnpci'ly ol’n dccenscd pci'Hoii, or any 
part (if il vvlialovcr, willuml liavin;; any (iilicr (pialily or ri';lit to (ako llie saiil 
jiropcrly or any pari of il, lio iiiakcs an acl ol’ lK'ir^llip, ami by ru doing lie oljUgns 
liimiseil'lo pay llic ikdils of the deceased And supposing llierc is nnylliing dim' 
liini liy llio deceased lie ought lo ask for il, and pro; > eiilo for the recovery of 
llie same ; otherwise if he lakes il of his own aiithorily, lie makes an act of heir¬ 
ship. (.See Arts. (> and 105.) 

Aar. .'ilS.—.\t the iiioinent of llie de.alli the nearest heir who is capable of 
succeeding, is in pos-esaion. (See Arts. 109, 251) and 25S.) 

Art. .319.—In the direct line represenlalion lakes place ad infinitum in every 
degree wliiilsoover. (See Arts. 308, 311, 31.5 and 321'.) 

Ant. 320.—In the collateral line representation takes place when the nephews 
or nieces conic to the succession of their uncle or aunis, with the brothers and 
sisters of the deceased ; and in case of siicli represenlalion the reprcsenlalives 
succeed by roots per stirpes, and not share and share alike per capita. (Sea Arts. 
323, 326 and 328.) 

Art, 321.—But if the nephews in like degree take in their own riglit and not 
by repre.icntation, they succeed per capita and not per stirpes, so dial the one does 
not take moie than the other. (Sec Arts. 322, 327, 228, 332 and 339.) 

^ Art. 322.—But die males corning from a daughter and succeeding as aforesaid 
I by representation do not t.ake any lliiiig in the fiefs left by the uncle and aunt at 
I their decease, more than the mother would have done, coining lo the succession 
n with her brothers, (See the preceding Art. and Arts. 25 and 32C.) 

Art. 323.—Ami if in the said collateral succession there are fiefs, the children 
of the brothers do not exclude their aunt-^, sisters of the deceased, but the aunts 
succeed in their own right as being the nearest with the children of the brothers, 
and if there are many children of the brothers, they succeed only as one head 
with their aunts. (See Art. 25, and 320 and 335.) 

Art. .324'.—The children of the elde>t son, males or females, surviving their 
father, and coming to the succession of their grandfatlier or grandmother, represent 
their father in right of seniority, and if there are only daughters, tliey represent 
their father altogether under one head in the right of seniority, and without right of 
seniority between themselves. (See Arts. 31, 13 and 19.) 

Art. 325.—In the collateral lino, the nearest relation of the child deceased 
without heirs succeed him with respect to the moveables and acquets immoveable, 
without excluding the brothers and sisters coming by representation as aforesaid. 
(See the following Art. and Arts. 320 and 33S.) 

Art. 326.—And with respect to propres estates, the relations who are the 
nearest of the side and line from whom the said estates have come to the deceased 
succeed lo him, although they are not the nearest relations of the said deceased, 
^except in fiefs, wherein the males exclude the females in equal degree^wilhout 




SUCCESSIONS, 


287 


Aar. 31().—II no so porto hinlior qul no voiil. (Voynz I’urtlclo suivant, ct 
0 307.) 


Anr. 317.—Et ii6anmoins, si aiiciiii prcncl ct apprulicndo tcs biotis d’lm dddunt, 
ou parlio d’icciis, qucllo (|ii’cllo soil, suns avoir nutro qunlitc ou droit do prendro 
los dits l)ioiis on partio, il fait uclo d’liuritier, ct s’obligo cn ce faisunt a payor Ics 
dcltcs dll dcfunt. Et suppose (|u’il Ini I’iit du aiicuiio clioso par lo dofimt, il lo doit 
demander, et so pourvoir [lar jiislioo ; antrcnicnt s’il prend do son auloritc, il fait 
note d’liijiitlor. (Voyoz I’articlo C, cn la lin, ct lo 10.'3.) 

Anr. 318.—Lo rnort saisit lo vif: son boir pins proclio ct habile tk lui sncciidcr. 
(Voycz I’nrtielo 109, cn la fin, ct Ics 250, 258.) 

AiiT. 319.—En ligno dirccto representation a lien infiniment, ct on qiiclqno 
degr6 quo co soil. (Voycz Ics articles 308, 311, cn la fin ; 315, 32‘1.) 

Art. 320,—En ligno collatcralo representation a lien qnand les nevenx on nieces 
viennent i\ la succession do Icur onclc ou lantc, avee les IVercs et sicnrs dn decede. 
Et an dit cas do representation, les repi t'sentans succedent par souclies, et non par 
tOtes. (Voycz I’article 323, et en la fin dcs 320, 328.) 

Art. 321.—Mais si les nevenx en seinblable degro viennent de leur chef, ct 
non par representation, succedent par tetes et non par souehes, tellemcnt que I’nn 
ne prend non plus que I’antre. (Voycz les articles 327, 328, 332, 339.) 

Art. 322.—Tontefoisles males venant d’une fille, et snccedant, commo ditesf, 
par representation, ne prennent auenne chose es Fiefs dclaisses jiar lo trejias de 
leur onclo el tantc, non plus qiic leur ind'rc cut fnl, venant a succession avec ses 
freres. (Voycz Particle precedent, le 25 et lo 330, an milieu,) 

Art. 323,—Et si en la dite succession collaterale il y .n Fiefs, les enfans des 
frdres n’cxcinent lours tantes, steurs du deiunt, ainsi y suceddent Ics dites tantes do 
leur chef, comme 6tant les plus proebes avec les enfans des freres. Et s’ils sont 
plnsieurs enfans de frdre, sneeddent seiilement pour une idte avec leur tante. 
(Voyez I’ailicio precedent, et les 25 cl 320, 335.) 

Art. 324.—Les enfans dn fils aind, soil ma'es ou femelles, snrvivans leur 
pdre, venans a la succession de leur ayeul on ayeule, reprosentent leur dit pore 
au droit d’ainesse. Et s’il n’y a que filles, dies representent lour pdre toutes en¬ 
semble pour une tete, au dit droit d’ainesse, et sans droit d’ainesse enti’clles. 
(Voyez Particle 4, 13, 19.) 

Art. 325.—En li^nc collalerale, les plus proches parens d’un enfant ddccdc 
sans hoirs, lui suceddent quant aux meublcs et acqudts innneubles: sans exclurc 
toutefois les enfans des frdres et sociirs, venans par representation, comme il est 
dit ci-dessus. (Voyez I’article suivant et les 320, 338.) 

Art. 32G.—Et quant aux propres heritages, lui suceddent les parens qui sont 
les plus proches dn cdtd ctligne dont sont avenus et dchus au dcfunt les dits hdri- 
tages, encore qu’ds ne soient plus proches parens du dcfunt. Hors el exceptd, 
qu’en fiefs le male exclut les fc.Tielles en pareil degrfi: sans aussi excluro les 
JLM 
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excluding the children of llie l)i’clliers nnd nistera coming by representation os 
above mentioned. (See Arts. 25, 94', Wl, 230, 320, 329 and 331.) 

Anr. 827, —The heirs of n deceased in the collateral line separate and divide 
equally between them by heads and innl/?er stirpes, the properly and; auccessibn of 
the said deceased, as well moveables as estates not holden in fief. / 

Anr. 328.—E.vcepl the children of a brother and sister who divide and make 
together one head in the place of the father and mother, if they suoceed with 
their uncle and between them, they divide equally, (See Arts, 320 and 321.) 

Aut. 329,—And they are reputed of tlie side and lino even if they are not 
descended of him who has acquired the estate. (See Arts. 141, 230 and 314',) 

Art. 330.—And tf there are no heirs of the side and lino from whom the said 
estate comes, it belongs to the nearest relation fit to succeed, of the other side and 
line in any degree whatever. (See the preceding Art, and Arts. 167 and 326,) 

Art. 331.—In the collateral line the estates holden in fief are separated and 
divided among co-heirs without right or prerogative of birth. (See Arts. 19, 326 
and 327.) 

Art. 332.—The heirs of the deceased in the same degree as well the heirs to 
the moveables as immoveables are holden personally to pay and discharge the 
debts of the succession, each person paying a part and portion as he is heir to the 
deceased whom they succeed equally. (See Arts. 321 and 334).) 

Art. 333.—If there are possessors of estates which have belonged to the 
deceased, the same being under obligations and mortgaged for debt by the said 
deceased, each of the heirs is bound to pay the whole, reserving ids recourse 
against his co-heirs, (See Arts, 99 and 101.) 

Art. 334'.—And when one succeeds to the moveables, acquSts el conquSts, 
the others to the propres, or if they are doiiees or univerfal legatees, they are 
bound to contribute among themselves towards the payment of tlie debts, each 
one for such part and portion as he has received,/among whom the first-born in 
the direct line are now comprised, and they are not held for the personal debts for 
a greater proportion than the said co-heirs in respect to tlieir right of seniority. 
(See the following Art and Arts. 13, 14 and 179.) / 

Art. 335.—In the collateral succession when there are males and females 
succeeding to fiefs and roiurc, each one pays in proportion to the profit he receives. 
(See the preceding Art. nnd Art. 323.) 

Art. 336.—The relations of bishops and other secular persons succeed to them. 
(See Art. 31S.) 

Art. 337.—Monks or nuns professed projes do not succeed to their relations, 
nor the monastery for them. (See Art. 158.) 

Art. 338.—The uncle succeeds to the nephew before the cousin german. (Sc© 
318 and 224.) 
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'Ctiirnna dos/fiCirCB ut isasura veiiana par rcpr6Hentntioii, coinrno idcsaus. (Voyos 
l^acticle 25, loa d4< ot Jdl en la-fin, 230.au miliou; 320, 329 ct 331.) 

Art. 327.—les li6ritiGra d’un d6furit eii ligiio collatcralc, partiasent ct divisont 
itigalQinent'Otftr’cuK: par tfileapet non par souchca, lea biona el aucueaaion du dit 
idlifunt, tant meublearpdhdriiagasj/non (enua etiinoiivana on lief^ (Voyez I’nrticlo 
25, en la lm,.320, 321, 323 ct ,331.) 

Art. 328.—Excepto lea enfans dea frCres ct smurs, qui partisaent, et 'font tons 
'onaembloiuno tfitoauilieu de leur p6i'0 et.mbre, s’ila sucebdent avee leiir oncle, et 
entr’onx ils partiasont 6galement, (Voycts lea dils arliclea 320 et 321.) 

Art. 329.-^-Et sont rdputda parens du cbtu et ligne, suppos6 qu’ila ne soient 
idescendusde celui qui a acquis.I’heritage. (Vqyez lea articles 141 en la fin, 230 
'flu milieu,.ot 314 atiasi en la .fin.) 

Art. 330.—Et a’il n’y a aiicuns h6ritiers du c6t6 el ligne, dont sont venua lea 
• hdeitages, dls apparlieanent ,au plus,prochain a succ6der do I’autre cfitd .et ligne, 
en quelqueidegBfiique ice suit. (Vqyez rarticle prdcddentj.les 1G7,32G.au-nQilieu.) 

•Art. ,'33,1.—J3n ligne.collatdrale, les.h^ritagesdenus.et mouvans en;fief,.se par- 
tissent.et alivisent entre corheritiors, sans .droit ou prerogative d’ainesae. .(VojeZ 
■ lea articles 19, ,326 pt,327.} 

Art. 332.—Les'herltiers d’un defunten pareil degr6, tant en medbles ■qu’rm- 
raeubles, sont'tenus personnellement de payer et acquitter’les dettes de la succes¬ 
sion, chacun pour telle part et portion qu’ils sont hcritiers d’icelui ddfunt, quand 
ils suceddent dgaleraenf. (Voyez les articles 321 et 334.) 

Art. 333—Toutefois s’ils sont detenteurs d’hdritages qui ayent appartenu au 
ddfunt, lesquels ayent et6 obliges et hypothdques a la dette par le dit defunt, cha¬ 
cun des heritiers esttenu payer le tout, sauf son recours contre ses co-heritiers. 
(Voyez les articles 99 et 101.) 

Art. 334.—Et quand ils siicc^dent les uns aux meubles, acquets et conqufits, 
les autres aux propres, ou qu’ils sont donataires, ou legataires universels, ils sont 
tenus entr’eux contribuer au payement des dettes, chacun pour telle part et portion 
qu’ils en amendent. En quoi ne sont compris les a!n6s en ligne directe, lesquels 
ne sont tenus des dettes personnelles en plus qus les autres co-hcritiers, pour le 
regard de leur dite ainesse. (Voyez I’anicle suivant, et les 13, 14 et 179 au com¬ 
mencement. 

Art, 335—En succession collaterale, qnand il y a males et femelles succd- 
dans en fief et rfiture, chacun paye pour portion de I’emolument. (Voyez I’ar- 
ticle pr6c6dent et le 323.) 

Art. 336.—Les parens et lignagers des Ev^ques et autres gens d’Eglise, s6cu- 
liers, leur succ^dent, (Voyez I’article 318.) 

Art. 337.—Religieux et Eeligieuses profds, ne sucefident a leurs parens, ni le 
Monastdre pout eux. (Voyez Tarticle 158.) 

Art. 338.—L’oncle succ^de au neveu avant le cousin germain. (Voyez 
les articles 318 el 225.) 
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Anr. 339.—Tho iinolo nnJ tho nepliow of a deceased person who lias left 
neither brothers nor sisters succeed equally, ns being in the same degree, in 
which case there is no representation. (See Arts. 321 and 332.) 

Anr. 340.—Brothers and sisters, if they are only of the same father or mother, 
succeed equally with ether brolliers and sisters of the father and mother to their 
brothers and sisters, for the moveables, acquits ct cortqucls immoveable. (See 
tho following Art, and Arts, 325 and 320.) 

Anr. 341.'—What is above mentioned takes place with regard to uncles and 
other relations of tho collateral line who are related only to one side. (See the 
preceding Art.) 

AkT. 342.—The heir in the direct line who becomes heir with the benefit of 
an inventory, is not excluded by another relation who is only heir simple. (See 
the following Art. and Art. 302.) 

Art, 343.—The minor who is only simple heir cannot exclude the heir with 
tho benefit of inventory who is in a nearer degree. (See the preceding Art.) 

Art. 344.—The heir with the benefit of inventory or a curator to the vacant 
property of a deceased, cannot sell the moveable property of the succession or 
curatorship without publishing the sale before the principal doors of the parish 
church where the said deceased lived after divine service, and by leaving an 
advertisement on the door of the house of the deceased, (See Arts, 34, 151 and 
167.) 
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Aut. 339.—L’oncle ct lo ncveu (I’lin d6fiin( qui n’n d6Iaiss6 nl fr6re ni Booiir, 
siicc6deni d-galemenl, commc dtniit en mCme degrd; et Bans qu’au (lit cas il y ait 
repri'sentation. (Voycz I’arlicle 321 et Ic 332.) 

Art. 340,—Frcires soEtirs, snppos6 qii’ils no soicnt quo do pdre oii dc mtire, 
succtident dgnlement avcc les autres frtires et sccurs de pore et do mdre, a lour 
frdre ei sdiur, aux meiiljies, acquits ct conqii6ts immeubles. (Voycz I’articic sui- 
vant ct les 325 ct 326.) 

Art. 341.—Ce que dessus a lieu aux onclos et aux parens collatdraux qui no 
sent joints que d’un c6t6. (Voyez I’artic.le prdcdident.) 

Art, 342.—L’heritier en ligne directe, qui se porte hdritier par bdndfice d’in- 
ventaire, n’est exclu par autre parent qui se porte herilier simple. (Voyez I’articic 
suivant et le 302.) 

Art. 343.—Le niineur qui se porte hcritier simple, ne peut excluro I’li^ritier 
par bdndfice d’inventaire, qui est cn plus proche degrd. (Voyez I’article pr(i:c(5- 
dent.) 

Art. 344.—L’hdritier par bdndfice d’inventaire, ou Curateur aux biens vacans 
d’nn d6funt, ne peut vendre les biens meubles de la succession ou Curatelle, sinon 
en faisant publier la vente devant la principale porte de I’Eg-lise de la Paroisse oii 
le defunt demeurait, il I’issue de la Messe Paroissiale : et delaissant une affiche 
contra la porte de la maison du ddfunl. (Voyez les articles 34, 151 et 167.) 
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nmiisiiAi. iNTi’.oimcTioN.—Muwoious, Civn„ Ckiaitkai., and Mimtady Laws op the 

NATtVES, STII.r, IN POIiCl! JN THE CANADIAN IToilESTS IN THE AVeST,.. I 
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Its Discovery by Modern Europeans ; Attempt at colonization; Mr. DcChaniplain's 
beginning: an Indian Engagement; ]3y wliat Nations America was possessed at the 
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. trines of Confucius and Zoroaster found in America; Of the Esquimaux; Signs of 
Cliristianity found in America ; Madoc’s Expedition ; Robertson’s Opinion; Con¬ 
jectures rcspcctiiijj the origin of the Iroquois and llurons ; No information can bo 
bad from tlie Indians ; Cliaructer of iho Indians; Their Language; Tlieir Religion; 
Temples; Iroquois, Vestals and Hermits; Of AVar ; Government; Tribes and 
Eamilios; Noble Eamilies; Chiefs; Agoanders or Ephoros ; Senate of Ancients; 
AA'^arriors ; Councils; Councils of Ancients; Civil Matters; Criminal Affairs; 
State Concerns; Porccllena Shell or AA'^ampnin ; Public Treasury ; .Solemn Assem¬ 
blies; Atheron Dance; Satiric D.anco; The Culuinet; Calumet Dance ; Its Simi¬ 
larity with the Caduccus of the Egyptains; AAhir Pipe; Commerce ; Distinction of 
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bration of Marriage; Divorce ; Death ; Mourning; Conclusion; Cidonization ; 
Death of the Missionaries; Sir Alexander M’Kenzie’s Observations; Sir Erancis 
Bond Hoad’s Reports to the Secretary of State for the Colonies; Statistical Tables 
of the Indian Tribes. 

Chapter I.—Op Persons,... 37 

Introduction ; Definition of the word ; How considered by the Custom ; Jlarriage; 
Status of Marriage; Constitution of Marriage; Rights and Effects of Marriage; 
Divorce: Foreign Divorces; Age of Majority; Emancipation; Tutorship; Cura- 
torship; Aliens; Aliens by the Laws of Lower and UpperCanada,undcr theFrench 
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Statutes and their Contents by Articles; Judicial Decisions; AV'hat is an Alien ; 
Status and Consequences; Aliens by the Laws of England; National Domicil; Defi¬ 
nition; Domicil of Nativity ; Of an Illcgiliraato Child ; Of Minors and of Pei’sons 
under the authority of others; Of Married AA^omcn; Of a Married Man having 
his Family in one place and doing buisness in another; Capacityof Persons; Govern¬ 
ed by the Laws of his Domicil; Age; Married AA^omen; Effect of the Change of 
Domicil in case of Community; Decision of the English Courts; Lord Eldon’s Opi¬ 
nion ; Rules adopted by the French Jurists ; Decisions of the Supreme Courts of 
Louisiana ; Guardianship by the Roman Law; Property of the AV^ard; Guardianship 
by the Laws of England; Opinion of Lord Eldon ; Executors and Administrators 
by the Laws of Nations. 

Cii.iPTEE II.—Op Things, and the Dipperent Modification op Property and 

Estates. 50 

Estates and Things; Things in general; Things which are common; How considered 
by the Custom; Division of Things; Moveables; Obligations; Actions; Perpetual 
Rents; Seigniorial Rents; Things which liave no Character; Materials proceeding 
from Demolition; Meaning of the wordFiimiture; Moveable Goods; Immoveables; 
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Ownership and its Modifications; General Dispositions; General Principles ; Divi¬ 
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King’s Bench and Provincial Court of Appeals; Rivers; they are vested in the 
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Chapter HI—Seevithdbs,.. 60 

Definition of the word; Division ; Personal Servitudes ; Usufruct; Obligations of 
the Proprietor; Rights and Obligations of the Usufructary; Civil Fruits; Rents and 
Annuities, when due; Trees, Sand, Stones, Mines, Quarries, how to be used by the 
Usufructuary; Alluvions, Islands,’Treasure Trove, Rights of Seiwitude to be enjoyed 
by the Usufructuary; He may dispose of his right; Obligations of the Usufructuary; 

He must obtain possession; He must give security ; He must make the necessary 
repairs; Cannot alter the destination; AVhen consisting'of Herds; Expiration 
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of til0 Usufruct; Use and Habitation; Hoal Servitudes; Subdivision; Servitudes 
wliicli originate from the natural situation of the place ; Servitude imposed by Law; 
rarticubir Services ; Common Walls; Walls not in common Privilege of the Pro¬ 
prietor to abandon n Partition Ponoo; Of a common Wall to demolish and erect; To 
rnise it; IIow to render a Wall a common Wall; IJosponaibility of the Masons ; 
Boundary Enelosuros in the open country; Distance of Intormediai'y Walls ; Sta¬ 
bles; Cliimniesand Iloartbs; Ovens, Forges, and Furnaces; Wells and Necessaries; 
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Dispute; Appointments of Exports; Report how to bo made and delivered; Of the 
Right of Lights on the Projierty of the Neighbour; Windows and Lights ; Lights 
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CuAPTER IV.—SOCOESSIONS—By THE LAWS OP CANADA AND BY THE LaWS OP EnO-' 

LAND,. 7 t 
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Succession of their Ascendants, must collate; Those who accept by representation 
of their Ancestors; Rule in favour of Donees; Fruits and Interests must be col¬ 
lated ; Legatees are not subject to Collation; To whom the Collation is due, and 
what things are subject to it; Benefit of Inventory by the Roman Law; Introduc¬ 
tion ; By the French Law; solemnities by the Civil Law; Unconditional and Bene¬ 
ficiary Heirs; Formalities by the Laws of Canada; Amount of Security ; English 
Rules of Successions to real Property ; Inheritances descend ; Male issue is pre- 
fered; The Eldest male Inherits alone; He represents the Ancestors; Failing Lineal 
Heirs Collaterals are called ; The nearest of the whole Blood; Male stocks preferred; 
Consequences resulting from these Rules. 

Chaptbk V.—Matrimonial Community,. 90 

What is meant by the words CommunantS de Biens, between Married Persons; 

How and when contracted; Of what consists; General Rules; Charges of the Com¬ 
munity ; Dissolution of the Community; Acceptance of the Wife; Renunciation by 
the Wife; Continuation of the Community; Continuation in case of a second or 
other Marriages; Legal difference by the English Jurisprudence; Power of the 
Husband ; Consequence of this Rule ; The Husband beeomes liable for all the Debts 
of the Wife; He becomes Master of her Personal Property; He has the Freehold 
of her Real Estates during their Joint Lives; There is no Community of Property 
between them; The Wife connot dispose of her property nor make an effectual 
Will; The same in the American States governed by the Common Law. 

Chapter VI.—Dower,. 96 

Dower; Of what composed the Customary Dower; When there are Children; Rule 
in case of death of Children; Prefix Dower; When composed of Rents or Money; 

In case of a Mutual Donation; It is the Wife’s during her lifetime only; From the 
day of the death of the Husband; Delivery; Maintenance of the Property; It is 
the Property of the Children ; Cannot be Heirs of the Father and have Dower also; 
English Rules; Tenant in Dower, what it is; She must be the actual Wife; Of 
what the Dower is composed; Seisin; Species of Dower; A Widow may be barred 
of her Dower. 

Cu.APTER VII.— ^Lineal Redemption, or Redemption by one op the Family, . 101 

General Outlines; Cases in which the Right of Redemption may be claimed; Time 
when the Aetion of Redemption must be commenced. 

Chapter VIIL— Op Prescription,. 103 

Prescription; Definition of the word; Prescription of Ten and Twenty Years; Who 
are reputed present; Prescription of Thirty and Forty Years ; Action of Redemp¬ 
tion ; Trouble in the Possession; Action of Physicians; Action of Servants and 
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Labourers i Of Tovorn Koopors; Action for tlio Payment of Rout j Aelion of liu- 
oision; Pnrtlonlnr Rule for the Payment of Rent; I’roseription oFTliroo i'cars; Of 
Promissory Notes; Action of Wivvninly; Aelion of Worriinty of Uniiertnkurs; By 
wlint Lniv to bo docidod; Good Paifli; Interruption of Proscription; Law for tlio 
public good; Prescription by the Laws of Knglnnd; Dofinilion ; Good Pailli; 
Proscription by tlic Common Law; Title rccinirod ; Tbings not liable to Prescrip¬ 
tion ; Civil or Legal Interruption; Time ro((uircd to Proscribe; Rule for computing 
Time; Who is reputed present; Various Prescriptions. 

Cr/.u"Ti5ii IX.— Donations, jnteu vivos,. I 

Definition; Capacity to dispose and receive; Acceptation; Inenpeeilies; Pormali- 
tios; Donation between Married Persons; Prohibitory Rules ; Kweptions ; By tlie 
Laws of England ; Definitions and Rules; Registration; Cannot bo revoked e.vecpt 
in some oases ; Capacity of the Giver ; Personiii Things. 

CiMi'TEit X.—Wir.r..s ano Testaments,. 1 

Definition of the word ; Word Legacy ; Who can make a Will ; Wbnt ago was 
required; Solemn Wills acknowledged by the Custom ; Olograph Will; By Public 
Instrument; Formalities ; E.'tccution of Wills ; Inventory to bo made ; Cases in 
which there is more property than necessary to pay the debts ; Payment of debts 
do not devolve on the E.vecntors ; Rule in case of Seizure; Account and delivery 
by the E.xccntors ; In case thoro are many E.vcculors; Practice for the renting of 
Real Estates by the Executors ; Modification of the Laws of Wills by Statutes ; 
Diflicultics raised by tbc Can.adian Lawyers; Mr. Pnnet’s i\ct; Dcci.sion of the 
Privy Council; English Rules; Definition; Devise; Nuncupative Wills; Wit' 
nesses ; Probate ; Military Wills ; Who are capable of making a Will; Prohibi¬ 
tion ; Jurisdiction of the Ecclesiastical Court; Consent of the Ilusband ; Criminal 
Conduct; Traitors; Felons; Suicide; Outlawed; What may be disposed by Will; 

Of two Wills without date; Of the execution of a Will; AFords to bo used in a 
Devise ; Statute of Frauds ; Attestation. 

CitAPTEK XL—Actions,... II 

Definition of the word; Principal sorts of Actions; Petitory; Posse.ssory ; Com¬ 
plaint ; Simple Seizin ; Actions tending to enforce the execution of Engagements ; 
Personal; Personal and Hypothecary ; Purely Hypothecary ; Real and Personal; 
Purely Real; How extinguished; Rule For those who acquired from the fii'st Ten¬ 
ant ; Docrot; Abandonment for Discharge ; Abandonment after Contestation ; 
Mortgages ; Difference between a Mortgage and Pledge ; Mortgage is indivisible ; 
Three sorts of Mortgage ; Legal or Tacit Mortgage ; Judicial Mortgage ; In case 
of an Appeal ; Privilege upon Moveable Property ; Consequence from that Rule ; 
Exceptions ; Doctors ; Servants ; Tavern Keepers. 

CiiAETEE XII.— Commercial Maritime Laws. i; 

Introduction ; Rhodian Code ; Laivs of Oleron ; French Ordinance of 1681 ; Eng¬ 
lish Maritime Laws ; Navigation Laws ; New Act; Ships to bo registered ; By 
whom to be registered ; Forfeitures ; Must be English built; Foreign Repairs ; 
Port of Registry ; AVhere a Ship shall be deemed to belong ; Qualifications ; De¬ 
claration ; Addition in certain cases to the Declaration ; Survey Rule to ascertain 
the Tonnage of a Ship ; Mode of measuring a Vessel afloat; Engine Room ; The 
Tonnage once ascertained ; Security to be given ; New Master must give a New 
Bond ; Certificates of Registry ; Name of the Vessel not to be changed ; Builder’s 
Certificate ; Loss of the Certificate ; Unlawful detention of the Certificate ; Ships 
altered ; Vessels condemned ; Prize Vessels ; Transfer of Property ; Must be 
divided in sixty-four Shares ; Exception ; Bill of Sale must be produced ; Transfer 
of Property ; Time of the Entry ; Loss of Certificate ; Bill of Sale must be produc¬ 
ed ; Bill of Sale not recorded ; Change of Property ; Copies received as Evidence ; 
Sales, &c. must be recorded de novo; Mortgage ; Bankruptcy ; General Rules ; 
Master or Captain ; Must be a British Subject; Named by the majority of the 
Owners ; Duties of the Master ; Pilots ; Duties of the Pilots ; Rules for Pilots in 
Canada; Mate; Seamen; Freighting, Bills of Lading, and Risks of Voyage ; Col¬ 
lision of Ships ; Bisks in Landing ; Selling Goods at Sea ; Competition ; Payment 
of Freight; Passage Money ; Wharfage ; Bottomry ; Demurrage ; Delay ; Goods 
unshipped ; Aver.age ; Common Loss ; In Distress ; Ship Riding out the Storm ; 
Salvage ; What constitutes a Legal Wreck. 

Introduction,... 21 

Chapter XXIII.— The Franks,. 21 

Chiefs of the Franks ; Kings of the Franks ; Manners and Customs of the Franks 
during the First Race of their Kings ; Kings of France during the Second Race, 
called Carlovingians ; Manners, Customs and Laws of the French during the Second 
Race ; Memorable Events under the Carlovingian Race ; Direct Branch of the 
Capets, 340 years ; Manners of the French under the First Branch of the House of 
Capet; Memorable Events under the First Branch of the Capetian Race ; Memor¬ 
able Events under the Valois ; State of France under the House of Valois, to the 
Reign of Louis XI. ; State of France in the 16 th Century; State of France 
under Francis I., 1515 to 1547 Table of the Kings of England and France. 
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ADDENDA. 

Page 116, after Art. 292, see note at tbe foot of page 280, “Text of the Couiume dc Paris.” 
ERRATA. 


Introduction to Laws in France,/or page 215 read 217. 








APPENDIX TO THE FIRST VOLUME 


FUNDAMENTAL PRINC [PLES 


OF TIJE 


L A W.S OF CANADA: 

i;eing a 

SCHEDULE OF THE STATUTES 

WHOLLV OR IN PART REPEALED BY THE IMPERIAL PARLIAMENT. 


By these new acts are meant tlie five acts generally denominated Mr. PeePs Acts,— 
namely, the 7 and 8 Geo. IV. c. 27, 28, 29, 30, and 31, which at once struck out 
fiom the statute book no less than one hundred and forty-eight acts, 7 Geo. IV. c. 
64, which passed in the session preceding Mr. Peel’s acts, and the act 9 Geo. IV. 
c. 69, relating to night poaching. 

Ist. “ An Act for improving the Administration of Ciiminal Justice in England,” passed 
26th May, 1826. 7 Geo. IV. c. 64. 

2d. “ An Act for repealing various Statutes in England relative to the Benefit of Clergy, 
and to Larceny and other offences connected therewith, and to Malicious Injuries 
to Property, and to Remedies against the Hundred,” passed 21st June, 1827, 7 and 
8 Geo. IV. c. 64. 

3d. “An Act for consolidating and amending the Statutes in England relative to Of¬ 
fenses against the Person,” passed the 27th June, 1828, 9 Geo. IV. c. 31. 

4th. “ An Act for the more effectual Prevention of Persons going armed by night for 
the Destruction of Game,” passed 19th July 1828, 9 Geo. IV. c. 69. 

These repealing acts have had as yet no effect on the criminal jurisprudence of Canada; 
but a schedule of the statutes wholly or in part repealed, showing the subject of 
the acts repealed and the clauses relating thereto in the new acts, may be of some 
use, as a similar improvement of the criminal jurisprudence of Canada may he ex^ 
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SECTION I.~SU]3JEC'TS OF THE STATUTES WHOLLY REPEALED, 
AND NOTICE OF THE CLAUSES IN THE NEW ACTS THERE- 
TO RELATIVE. 


filntuU ! wholly Repealed. 
21 K(I. ],sl. !2, . 


7 Jf, 5, c. (t, 

1 R, 3, c. 3, 

J II. 7, c. 7, 

3 If. 7, c. 2, 

C.1‘1, 

■I H. 1, c. 13, 
12 H. 7, c. 7, 

21 H. 8, c. 7, 
23 n. 8, c. 1, 


c. 11, 

24 II. 8, c. 5, 


23 H. S, c. 3, . 

c. 6, . 

31 H. 8, c. 2, . 

33 H. 8, c. 1, . 

c. 23, . 

34 & .35 H, 8, c. 14, 

35 H. 8, c. 17, . 

37 H. 8. c. 6, . 

c..8,s.2, 

2 & 3 Ed. 6, c. 24, 
c. 33, 
c. 9, 

c. 10, . 

1&2P. &M. c. 13,, 


2 & 3 P. & M. c. 10, 


•4 & 5 P. & M. c. 4, 
5 Eliz. c. 10, . 


I Suhjccls of Acls Repealed. 
I Malcfactoribus Parcis, 


Lollards and liorelics,. 

Ilailinp:, . . . . 

Unlawl'ul litinlin, 5 . 

Abduction of womnn,. 

O/Icncos ill king’s household 

Taking Clergy from certain 
persons,.... 

Petit Treason, . 

Thefts by servants, . 

Clergy denied in petty trea¬ 
son, felony, or murder, 
except suh-deacons. 

Clerks breaking prison. 

Killing a Thief, 


Standing mute and challeng¬ 
ing, . . . . 

Vice of buggery. 

Fishing in ponds, . ., 

Counterfeit letters and to- j 
kens, . 

Trials for Treason, 

Certificates of Convicts in j 
K. B. 

Preservation of woods, 

Burning frames,. 

As relates to horse stealing. 

For the trials of murders,&c. 

Horse-stealing denied cler- 
gy, .... 

Robbing house, booth, &c. 
denied clergy. 

Robbing in one shire, and 
flying into another denied 
clergy, .... 

Bailing by Justices, . 

Taking examination of per¬ 
sons suspected of man¬ 
slaughter and felony. 

Accessaries in Murder, 

Reviving 21 H. 8, c. 7, re¬ 
lating to thefts by servants. 


Clauses relating llicrelu in 
the new Acls, 

Conrsing, hunting, and car¬ 
rying away deer from any 
forest, thace, &c. see 7 & 
8 G. 4, c. 29, s. 2(i to 29. 

7G. 4, c. Gl,s. 1,2,3. 

7 & 8 G. 4, c. 29, s. 2G, ct 
seq. 

See 9G. 4, c. 31, s. 19, 20. 

Bl. Com. vol. iv. p. 121, 5. 

7&8G. 4, c. 28,s. 0,7. 

Punishable as murder by 9 
G. 4, c.31,s. 2. 

7 & 8 G. 4, c. 29, passim. 

Plea of Clergy abolished by 
7&8G. 4,c.28,s. 6,but 
see s. 7. 

Obsolete. 

Justifiable Homicide if he 
resists, but not speci.rlly 
mentioned in these late 
acts. 

7 &, 8 G. 4, c. 28, s. 2, 3. 

9 G. 4, c. 31, s. 15 & 18. 

7 & 8 G. 4, c. 29, s. 34, 35. 

7 & 8 G. 4, c. 29, s. 53, as 
to false pretences. 

This act appears to have be¬ 
come useless. 

7 & S G. 4, c. 29, s. 74. 

7&8G. 4, c. 29, s.40,41: 
c. 13, s. 19,20. 

7 & 8 G. 4, c. 61. 

7G.4, c. 64, s. 20: 7&S 
G. 4, c. 29, s. 25. 

See 7 G. 4, c. 64, s. 4, and 
9 G. 4, c. 31, 3. 4 to 8. 

7 & 8 G. 4, c. 29, s. 25. 

7 & 8 G. 4, c. 29, s. 11 to 

14. 

7 G. 4, c. 64, s. 12; 7 & 8 
G. 4, c. 29, s. 76. 


!7G. 4, c. 64,s. Ito 3. 


7G.4, c. 31, s. 3. 

7 & 8 G. 4, c. 29, s. 46. 








APPrJNfifx, 


fllnlulcs wlwllij IlepcakiL 
!> JOliz. c. 17, . 


I Subjects of Ads liciicalcil, 

' Sodomy, . . . . 


c. ‘21, 

H Eliz, c. d, 


18 Eliz. c. 7, 
<27 Eliz. c. l.'l 


'laking fisli, door, &c. 

Clcrpy taken from certain 
fclonsi, . . . . 

Clori'y taken from rape and 
burglary, 

flue and Cry, . 


:U Eliz. c. <1, . 

89 Eliz. c. 9, . 

c. 15, . 

■13 Eliz. c. 7, . 

c. . 


1 Jac. 1, c. 8, (vulg. 2 

1 ), ... 


c. 11, . 

3 Jac. l,c. 13,* 

7 Jac. ],c. 13, . 

13 Car. 2, st. 2, c. 1, 
15 Car. 2, c. 2, . 


Jac, 


Embezzling armour, &c. . 

Abduction of rvoinon,. 
Robbing empty houses in 
d.aytimo domed clergy, . 
Respecting misdemeanors, • 
Local, as to four Northern 
counties, 

Manslaughter, . 

Bigmy, .... 
Door and conics. 

Explaining ditto, 

Regulating Corporations, . 
Destroying trees and woods, 


22 Car. 2, c. 5,, 

23 & 23 Car. 2, c. 1, 


cept s. 1 to 3), 
25 Car. 2, c. 2, . 
3 VV. & M, c. 9, 


4 \V. & M. c. 8, 

1 Ann. st. 2, c. 9, 

3), . . 

5 Ann. c. 31, . 


Stealing cloth from racks, . 
Malicious wounding, . 
Malicious hiirnimr« maim¬ 
ing, . . . . 

Preserving game and fish, . 

Popish recusants. 

Clergy taken from certain 
felonies, 

Apprehending highwaymen, 
Accessaries and receivers, . 

Apprehending housebreak- 


Clauscs rdalinp; thcrclo in 
the now Ads. 

See 7 & 8 (I. 4, c. 29, s. 9, 
and 9 G. 4, o. 31, s. 15, 
but not on co nomine. 

7&.HG. 4, c. 29, ss. 20 to 
29-S3. Ill, 3d, 35. 

7 & 8 (J. d, c. 28, s. 0. 

Burglary, c, 29, s, 11, 12— 
Rape, 9 G. d, c. 31, s. Ki 
and 18. 

See 7 G. 4, c. Od, s. 28, and 
7 & 8 G. 4, c. 31. 

Obsolete. 

9 G. 4, c. 31, s. 19,20. 

7 & 8 G. 4, c. 29, s. 12. 

Vide c. 29, passim. 

Obsolete. 


9G. 4. c. 31, s. 7,8, 9. 


s. 22. 


9 G. 4, c. 17. 

9 G. 4, c. 30, s. 19, 20. (If 
intending to steal them), 
c. 29, s. 38. 

7 & 8 G. 4, c. 29, s. 16. 

9 G. 4, c. 31, s. 12. 

7 & 8 G. 4, c. 30, as to burn- 

7&8’g. 4, c. 30,s. 15. 

9 G. 4, c. 17. 

Plea abolished by c. 28, s. 

6, but see s. 7. 

7 G. 4, c. 04, s. 28 to 30. 

7 G. 4, c. 64, s. 9 to 11, and 
7&8G.4,c. 29,s. 54. 

7 G. 4, c. 64, s. 29. 


6 Ann. c. 9, (vulg. 5, c. 6), 


To repeal a clause in 10 W. 


7&8G.4,c. 29,s.74,&c. 


9 Ann. c. 10, . 


12 Ann. 4, st. 1, c. 7, 
1 G. 1, c. 48, . 


Attempting life of privy 
councillor. 


Robberies in houses, . 


Planting and preserving tim¬ 
ber, and to prevent burn¬ 
ing, . . . . 


Attempts to kilt are by s. 11, 
of 9 G. 4, made capital— 
distinctions as to rank or 
station of the party attack¬ 
ed is not continued, ex¬ 
cept of course as to the 
king and the branches of 
his family named in the 
25th of Edward the 3d. 

7&8G. 4, c. 29, s. 11 to 
14. 

c. 30, s. 10. 


'Recognized as e.visting in 2 Geo. 3. c, 29. 
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Statutes whollij Itnpmkd. 
s a. 1, c. 28, . 

«G. l,c. 16, . 

c, 23, . 

« G. 1, c. 22, . 

2 G. 2, c. 21, . 

4 G. 2, c, 32, . 

6 G. 2, c. 37, , 

8 G. 2, c. 16, . 

c. 20, . 

10 G. 2. c. 32. (except 
10.) . . . 
13G. 2,c. 21, . 

14G.2, c. 6, . 

15G.2,c.34, . 
16G.2,c. 30, . 
22G.2,c.24, . 

24 G. 2, c. 45, . 

25 G. 2, c. 10, . 

29G. 2, C.30, . 

31 G. 2, c. 35, . 

2G. 3,c.29, . 

4 G. 3, c, 12, . 

c. 31, . 

5 G. 3, c, 14, . 

6 G. 3, c. 36, . 

c. 48, . 

9 G. 3, c. 29, . 

c. 41, . 

10 G. 3, c. 18, . 

C.4S, . 


Subjects of Acts Repealed, 
Killing door, &o. 

To explain 1 G. 1. c. 48, . 
To prevent robbery, bur¬ 
glary, . 

Going armed and disguised, 
and doing injuries to per- 


Trial of Murder, 

1 Stealing load and iron fixed, 

I &c., .... 

Cutting sea banks, liopbinds, i 
regulating manul'actiaes ol'j 
cloth, &c. &c., 

Amending statutes of Hue 
and Cry, 

Destroying turnpikes and 
public works, 

Continuing two Acts, 

Destroying coal works, 

Ditto, sheep and cattle. 

To explain ditto, 

Offices and employments, . 
Statue of Hue and Cry 
amended, 


Robberies on rivers, kc. 

Securing mines of black 
lead, . . . . 

Stealing lead and other met¬ 
als, . . • . 

Destroying madder, . 

To amend the 1 Jac. 1, for 
preserving game. It re¬ 
lates to pidgeons, . 

Destroying Banks, flood¬ 
gates, kc,, . 

Inter ali^i.pl. destroying 
trees, . . 

Fish and bcnies, and Lin¬ 
colnshire' sied bank, 

Preservation of trees, roots, 

&c, . . . . 

Preservation of timber and 
woods, . . . . 

Destroying mills, works of 
mines, &c., . 

Inter alia, preserving hol¬ 
lies, &c.. 

Stealing dogs, . 

Receivers, 


Clauses relating thereto in 
the ncioAct, 

7 & 8 0. 4, c. 29, s. 26 to 
29. 

Repealed ns aljove. 

7 fc 8 G. 4, c. 29, passim. 

Black act. Tlie ofl'cnces 
iinnicd in tiiis act are pro- 
vidcil for in 7 & 8 G. 4, 
c. 29 and 31, and 9 G. 4, 
c. 30. 

9G. 4, c. 31,s. 8. 

s. 44. 

30, s. 12,18, 


Tiie law of Hue and Cry 
does not appear to be con¬ 
tinued. 

7 & 8 G. 4, c. 30, s. 13,14, 


7 & 8 G. 4, c. 30, s. 5, 
s. Id. 

9 G. 4, c. 17. 

The law respecting Hue 
and Cry appears to be 
done away, as also the 
liability of the hundred in 
case of robbery. 

7 & 8 G. 4, c. 29, s. 17. 

' c. 30, s. 5 to 7. 

c. 29, s. 37. 

Scc7&8G. 4, c. 30,s. 21, 
22, as to roots. 

7&SG. 4, c. 29, s. 33. 


c. 30, s. 12. 

c. 29, s. 38, to 
41. 

s. 34, 35. 

c, 30, s, 19, as 
to destroying trees. 

c. 29, s, 38, to 
41, damaging and steal- 

c. 30, s. 2, 5, 6, 

c. 29, s, 38, 39. 
—c. 30, s. 19,20. 

c. 29, s, 31, 32. 
s. 54, to 
57. ' 
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Statutes uihoHy Repealed. 
13 G. 3, c. 31, s. 4, 5, 


c. 33, . 
16G. 3,c.30 . 
31 G. 3, c. 68, . 


c. 51, . 
35G. 3, c. 67, . 

36 G. 3, c. 9, (s. 3 
end.) . 

39G. 3, C.85, . 

41 G. 3, c. 34, (U. K. 


43 G. 3, c. 58, (part of sec. 

1 .) . . . . 


45 G. 3, c. 66. . 


48 G. 3, c. 129, 


c. 144, 
61G.3,c.41. . 


Subjects of Acts Repealed, 

Punishing larceny and re¬ 
ceivers, 

Stealing turnips, cabbages, 
&c., . . .' . 

Preserving poplars, alders, 

&c., . . . . 

Deer, , . . . 

To c.\plain 4 G. 2, c. 32. 

lead, &c., 

Lead, &c., 

Receivers, 

That persons convicted of 
petty larceny may be 
witnesses. 

Oyster fisheries. 

Bigamy, .... 
Liability of hundreds— , 
Assaults to obstruct the pas¬ 
sage of grain, &c. &c., 
£m bezzlements of clerks and 
servants, 

Idemnity to persons whose 
wills, &c. destroyed, 
Extending 93 6. 3. c. 32. 


Deer, 

Malicious shooting at, 
wounding, stabbing, &c., 
using means to procure the 
miscarriage of woman, 
and setting fire to build- 

Castfng away and destroy¬ 
ing ships, regulating trials 
of accessaries to murder.s, 
and felonies and man 
slaughters, . 

Amending 6 G. 3, c. 36. and 
9 G. 3. c. 41, 


To repeal 8 Eliz. c. 4, as to 
taking clergy from ttie of¬ 
fence of privately steal- 
ing, .... 
Preserving the oyster fish¬ 
eries, .... 
To repeal 18 G. 2. as far 
as the same takes clergy 
from persons in stealing! 
cloth, &c. in printing] 
grounds, 

Deer, 


Clauses relating thereto in 
the new Act, 

passim. 


s. 33 

:. 30, s, 19. 
c. 29, s. 26 to 


7 & 8 G. 4, c. 29, s. 54 to 
57. 

The distinction between pet¬ 
ty and grand larceny abol¬ 
ished by 7 & 8 G. 4, c. 

7 & 8 G.li, c. 29, s. 36. 

9 G. 4, c. 31, s. 22. 

7 & 8 G. 4, c. 31, passim. 

9G.4,c. 31,s.26, . 

7 & 8 G. 4, c. 39, s. 48 to 
51. 

c. 31. 

Stealing, &c. vegetables 7 
& 8 G. 4, c. 29, s. 43 ; 

Destroying, &c. c. 30, s. 21, 

22 . 

7 & 8 G. 4, c. 20. s. 26 to 
29. 

7 & 8 G. 4, c. 29, s. 26 to 
29.—c. .30, s. 2 &c.; 9 
G. 4, c. 31, s. 11,12,13. 


7 G. 4, c. 64, s. 9, 10,11: 
7 & 8 G. 4, c, 29, s. 61; 
c.30; 9G.4, c. 31, s. 3, 
and 31. 

This relates to stealing bark 
of trees in the king’s for¬ 
ests, &c. Qumre, if spe¬ 
cifically provided for in 
the new acts. 

7 & 8 G. 4, c. 29, s. 6. 
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Statutei wholly Repealed, 
52G, 3,c.63, . 
c. 64, . 

52 G. 3, c, ISO, 

54 G. 3, c, 101. 
66G.3,c.73, . 
c. 125, 

57 G. 3, c. 90, . 

69 G. 3, c. 27, . 

c. 96, . ■ . 

1 G. 4, c, 56, . 



lG.4,c. 117, . 

3 G. 4 c. 24, . 

c. 33, . 
C.38, . 

6 G. 4, c. 19, . 

C.56, . 

7 G. 4. c. 69, . 


Subjccti of Act* Repealed. 

. Embazzling securities by 
Jiankers, &c,. 

. Extending 30 G. 2. c. 24. as 
to obtaining money by 
false pretences, bonds, 
&c., . . * . 

. Destroying property and re¬ 
covering the damages, . 

. Child stealing, . 

. Stealing from mines, . 

. Destroying buildings and 
machinery, and enabling 
the owners to recover 
damages. 

Going armed at night to des¬ 
troy game, . 

As to trials of felonies on 
rivers, canals, &c. . 

To facilitate tiials for rob¬ 
bing coaches, &c. and on 
boundaries of countries, . 

Summary punishment for 
damaging wilfully. 

Stealing fiom mines, 

Repealing the 39 Eliz. ma¬ 
king abduction capital j 
the 4 G. 1, which made 
returning from transporta¬ 
tion capital; and the 5 
G. 2, c. 30, making con¬ 
cealing effects by bank¬ 
rupts capital,. 

In effect restoring benefit of 
clergy in cases of stealing 
in shops, &c., and to 5s. 
value, .... 

Receivers, 

Damages from rioters or ma¬ 
licious, .... 

Manslaughter, servants rob¬ 
bing their masters and 
accessaries before the fact 
in larcenies and felonies,. 

Sending threatening letters, 

Stealing property in mines 
and from corporations, 

Stealing from gardens and 
hot-houses, . 


Clauiei relating thenia in 
the new Act*. 

s. 49 

to 51. 

7 & 8 G. 4, c. 29,8. 63. 


7 & 8 G. 4, c. 30, passim. 

9 G. 4, c. 31, s. 21. 

7 & 8 G. 4, c. 29, s. 37. 

c, 30,31, but c. 
31, gives redress in cases 
of riots only. 

9 G. 4, c. 69 Night poach- 

7 & s’g. 4, c. 29, s. 17. 

7 G. 4, c. 64, s. 9 to 12; 7 
& 8 G. 4, c. 29, s. 76. 

C.30. 

7 & 8 G. 4, c. 29, s. 37. 

As to abduction, see 9 G. 4, 
c. 31, s. 19, 20 ; Return¬ 
ing from transportation, 5 
G. 4, c. 84} Concealing 
effects by bankrupts, 6 G. 
4, c. 16. 


As to benefit of clergy, see 
7&8G.4,c.28,s.6,and 

7. 

7 & 8 G. 4, c. 29, s. 54 to 
67. 

c. 30, 31, pas¬ 
sim. 

As to manslaughter, see 9 
G. 4, c. 31, s. 9 ; Acces¬ 
saries, 7 G. 4, c. 64; Lar¬ 
cenies generally, 7 & 8 
G. 4, c. 29. 

7 & 8 G. 4, c. 29, s. 8, 9. 

S.37. 

s, 42. 
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SECTION II.-SUBJECTS OF THE STATUTES REPEALED IN PART 
ONLY, WITH A SIMILAR NOTICE 


Stalutcs Repealed in part. 
9 H. 3, St. 2, c. 10, 
c. 26, 

62 II. 3, c. 25, . 

3 Ed. 1, c. 2 & 20, 

c. H & 13, 


c. 15, . 

4 Ed. 1, St. 3, c. 5, 

6 Ed. 1. c. 9, . 

13 Ed. 1, St. 1, c. 29, 34, 
c. 46,. 

at. 2, . 


9 Ed. 3, It. 1, c. 3, . 


lEd.3,st. l,c.8, . 

18 Ed. 3, St. 3, c. 2, . 
25 Ed. 3, St. 6, . 

St. 6 c. 4, 5, 
vuls;. st. 3, 
28 Ed. 3, c. II,. 

34 Ed. 3, c. 22, 

37 Ed. 3, c. 19, 
50Ed.3, c. 5, . 

1 R. 2, c. 15, . 

6 R. 2, St. 1 c. 6, 

6 H. 4, c. 5, . 

C.6, . 


2 H. 5, St. 1, c. 9, 

9 H. 5. c. 1, . 

8 H. 6,' c. 12, s. 12, 
11 H. 6, c. 11, . 

IS H. 6. c. 12, . 

23 H. 6. c. 9, . 

33H, 6,c. 1, . 


Subjects of Acts Repcrlcd in 
part. 

Taking the King’s Venison, 

) Inquisitions of Life or Mem- 
5 her, . . . . 

Clerks gniltjr of Felony, 
trespassers in parks, &c.. 
Murder, rape,and abduction. 


Bailing, . . . . 

Bigamy, . . . . 

Killing without Felony, 

Rape and writ of odio, &c. 
Levying for damages, 
Felons, hue and cry, shut¬ 
ting gates, highways, &c. 


[ Assaulting a Clergyman, . 


. Trespassing in King’s for- 

. Bigamy, .... 
. Petit Treason, . 

. Clerks convicted of Trea- 
. sons, &c. 

. Liability of Hundreds, 

I Hawks, . 

I Arresting Clergymen, 

. Ravishing, 

. Cutting tongues, &c. . 

. Assaults, . 


Fleeing for Murders, &c. . 
Misnomers in indictments,. 
I Stealing records, 

I Assaults, &c. 

As perpetuates 9 H. 5, 
Sberifis, &c., bailing per¬ 
sons, . . . . 

Servants stealing their de¬ 
ceased master’s goods, . 


Clauses relating thereto in 
the new Act. 

Deer stealing, &c. 7 & 8 G. 

4, c. 29, s. 26 to 29. 
Murder, 9 G. 4, c. 31, e. 3 
to 8. 

Obsolete Act. 

Rape, 9 G. 4, c. 31, s. 16 & 
18. Abduction, s. 19,20. 
Murder, supra. 

7 G. 4, c. 64, s. 1, 2, 3. 
Bigamy, 9 G. 4, c. 31,s. 22. 
Homicide, casual and jusli- 
liable, 9 G. 4, c. 31, s. 10. 
Rape, vide supra. 

7&8G.4, c. 31. 

Felons and Felonious acts, 
see 7 G. 4, c. 64, and 7 
& 8 G. 4, c. 29, 30, and 
31. 

Arresting a Clergyman on 
civil process whilst per¬ 
forming duty is made mis¬ 
demeanor by the 9 G. 4, 
c. 31, s. 23. 

Any other assuult is puisha- 
ble by indictment. 

7 & 8 G. 4, c. 29, s. 26 to 
29. 

See 9 G. 4, c. 31, s. 22. 

By 9 G. 4, c. 31, to be pun¬ 
ished as Murder. 

Obsolete. 

7 & 8 G. 4, c. 31. 

c. 20, s. 31. 

See 9 G. 4, c. 31, s. 23. 

See sections 16 and 18 of 9 
G. 4, c. 31. 

Ditto, s. 11,12. 

As to assaults with felonious 
intention, s. 26. 

Assaults on Seamen, s. 26. 
Common Assaults, s. 27,29. 
Obsolete. 

7 G. 4, c. 64, s. 19, 20. 

7 & 8 G. 4, c. 29, s. 21. 

Vide supra. 

7 G. 4. c. 64, s. 1, 2, 3. 

7 & 8 G. 4, c. 29, and all 
other acts respecting lar- 
cedy, fee. 
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Statutes Ilepealed in part. Subjects of Acts Repealed in Clauses relating thereto in 
part. the new Acts. 

3 1-1.7, c. 3, . . . Bail and maiiiprize, . . 7 G. 4, c. 64, s. 1, lo 3. 

21 H. 8, e. 11, . . . Restitulion to persons rob- See 7 & 8 G. 4, c. 29, s. 57: 

bed. 

32 H. 8, c. 3, . . . Perpetuating, 25 H. 8, c. 3, Repealed as above. 

33H, 8, c. 12, . . . Murder, &c, . . . 9 G. 4, c. 31, s. 3 to 8. 

1 Ed. 6, c, 12, s. 10,14, . As to house-breaking, rob- 7 & 8 G. 4, c. 28, s. 6, 7, & 

bing, horse-stealing,sacri- c. 29,ss. 6,10,11,12,13, 

lege, and clergy for dilto, 14,15,25. 

Petty treason, murder and Vide supra, referring to 9 
bigamy, . . . G. 4. 

6 & 6 Ed. 6, c. 4, . . Striking with a weapon, . Vide sect. 12 of 9 G. 4, c. 

31. 

4 & 5, P. & M. c, 4. . . Accessaries to robbery and 7 G. 4, c. 64, s. 9 to 11. 

burning, . , , 7 & 8 G. 4, c. 29, s. 54. 

c. 8, . . Abduction of gills under six- 9 G. 4, c. 31, s. 20. 

teen, .... 

5 Eliz. c. 4, . . . Affrays, &c. by workmen, s. 25. 

&c. 

13 Eliz. c. 25, s. 3,18,19. As alters 35 II. 8, c. 17, 7 & 8 G. 4, c. 29, s. 38, 39. 
Woods, .... 

31 Eliz. c. 12, s. 5, . . Accessaries in horse-stealing 7 G, 4, c. 64, s. 9, &c., and 

denied clergv, . . 7 & 8 G. 4, c. 29, s. 54. 

2 Jac. 1, c. 27% . . Doves, pigeons', and deers,. 7 & 8 G. 4, c. 29, s. 7, 8, 

and also s. 26 and 31. 

22 & 23 Car. 2, c. 11, . Destroying ships, . , 7 & 8 G. 4, c. 30, s. 9. 

Mutiny of mariners, , . 9 G. 4, c. 31, s. 26. 

4 W. & M. c. 23, . . Destroying ()igeons,and iish- 7 & 8 G. 4, c. 29, s. 33 and 

ing unlawfully, and burn- 34—c. 30, s. 15. 

ing bcatb, &c. 

c. 24, s. 13, . E.xplaining an Act of 3 W. An .4ct expired. 

& M. 

10 W. 3, 0. 12, (vulg, 10 & Burglary, robbery, &c. . 7 & 8 G. 4, c. 29. 

11), c. 23, (except 7 & 8. 

11 W. 3, c. 7, (vulg. 11 & .Assaults on seamen, . . 9 G. 4, c. 31, s. 26. 

12, ... . 

9 Ann, c. 14, . . . Assaulting and provoking to s. 27. 

light, .... 

13 Ann 4, c. 21, (vulg. 12 Relating to stealing from 7 & 8 G. 4, c. 29, s. 18,19. 
Ann, St. 2, c. 15), s. 4,5, ships in distress, 

1 G. 1, st. 2, c. 5, s. 4, 6, . Liability of hundred in riots, c. 31, s. 2. 

4 G. 1, c. 11, except s. 7, . Robbery, &c. transportation This Act made returning 
ot felons, &c. except what irom transportation capi- 
relates to the Admiralty tal. Qiirere if re-enacted. 
.Jurisdiction, . . . See 7 & 8 G. 4, c. 29. 

12G. I, c. 34, . - . Combinations of workmen,. See the 6 G. 4, as to combi¬ 

nation. If any assault is 
committed in consequence 
of combination, s. 25 of 9 
G, 4, c. 31, provides the 
punishment. 

2 G. 2, c, 25, s. 3, . . Stealing orders and securi- 7 & 8 G. 4, c. 29, s. 5. 

tics, .... 

11 G. 2. c. 22, s. 5 to the Liability of hundreds, . 7 & 8 G. 4, e. 31, passim. 

end, .... Beating, wounding, &c. . 9 G. 4, c. 31, s. 12. 

22G. 2, 0. 27; . . . Combinations of workmen,. Vide supra. 

22 G. 2, c. 46, s. 34, . . VVrits of Execution againsts See now 7 & 8 G. 4, c. 31, 

inhabitants of hundred, . s. 3,7, &c. 

•Recognized as existing in 2 Geo. 3, c. 29. 
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ix. 


Statutes Repealed in part. , 
25G.2,c.36,s. 1, . 

s. 11, . 
c. 37, . 

26 G. 2, c. 19, s. 1, 2, 3,4, 

8 ,. 

27G.2,c. 3, . 

28G.2, c. 19,s. 3, . 

c. 36, s. 6,7, 8, 9, 


30 G. 2, c. 24, s. 1, . 

18G..3, c. 19, . 

19 G. 3, c. 74, (except s. 70. 

30G. 3, c. 48, . 

33 G. 3, c. 67, s. 5 & 6, . 

39&40G.3,c.77,s.l&5, 
43 G. 3, c. 59, . 


Subjects of Acts Repealed in 
■part. 

Advertisements prohibited 
as to f'oods lost with an 
intimation that “ no ques¬ 
tions would be asked,” . 

Payments to prosecutors in 
cases of felony, 

Murder, . 

Stealingfroin wrecks,search 
warrants for ditto, . 

Assaults to Iiinder salvage,. 

Allowances to poor witnes¬ 
ses, . . . . 

Burning goss, &c., and per¬ 

petuating, 25 G. 2, c. 36, 

Liability of parishes, &c., if 
trees, &c., are cut or des¬ 
troyed, . . . . 


I Obtaining money by false 
pretences, . . 

Piosecntor’s costs. 
Transportation, imprison 
ment, &c. 

Petit Treason, . 


Firing ships and obstructing 
and assaulting seamen, . 
Misdemeanor, stealing un¬ 
der 5s. wilful injuries, kc. 
As to laying the property, . 


Clauses relating thereto in 
the new Acts. 

7 & 8 G. 4, c. 29, s. 58, 59. 


7 G. 4, c. 64. 

9 G. 4, c. 31, s. 2 to 8. 

7 & 8 G. 4, c. 29, s. 18. 

9G. 4, c. 31,5.24. 

7 G. 4, c. 64, s. 22 to 26. 

7 & 8 G. 4, c. 30, s. 17. 

As to destro 3 -ing trees, &c., 
see 7 & 8 G. 4, c. 30, s. 
19; as to stealing, c. 29, 
s. 38, but the liability of 
hundieds, &c., to make 
good the damage is not 
continued by the late Aet 
except in case of riots. 

7 & 8 G. 4, c, 59, s. 53. 

7 G. 4, c, 64. 

2&8G. 4;c. 28, s. 9. 

Distinction from murder no 
longer continued, see 9 

G. 4. 

7 & 8 G. 4, c. 30, s. 9, and 
9G. 4, c. 31, s. 24 to 29. 
c. 29, 30. 

2 G. 4, c. 64, s. 22 to 24. 


44 G. 3, c. 92, s. 7, 8, 
53 G. 3, c. 162,. 

57G. 3,c. 19,s.38, . 
58G. 3, c. 38, . 
C.70, . 

1 G. 4, c, 90, . 


Theft and larceny, . 

Relating to larceny as res¬ 
pects imprisonment and 
hard labour, . 

Liability of hundreds,towns, 
kc . 

Extending regulations of the 
11W. 3, . . . 

Repealing those parts of se¬ 
veral acts allowing re¬ 
wards for prosecuting fe¬ 
lons, .... 

Explaining 43 G. 3, c. 113, 


9 G. 4, c. 29, passim. 

7 & 8 G. 4, c. 29, passim. 


As to seamen, see 9 G. 4, c. 

13, s. 26 & 30. 

7 G. 4, c. 64, s. 22. 

Vide supra. 


1 & 2 G. 4, c.; 
3 G. 4, c. 114, 
c. 126, 


Assaulting, wounding, &c.. | 


i Receivers and false preten¬ 
ces, 

Assaults, . . . .' 

Felonies on turnpike trusts, 


.Assaulting officers in order 
to rescue prisoners, see s. 
12 and s. 25 of 9. G. 4, 
c. 31. 

7 & 8 G. 4, c. 29, s. 54 to 
57 as to receivers. 

As to false pretences, s. 53, 

9G.4,c. 31, s.24to 29. 

7&8G.4,c. 30,s. 14,and 
7G:4,c. 64, s. 17. 
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StaMcs Repealed in pari. 


C.54, . 


6 G. 4, c. 94, s. 7, 8, 9, and 
10 .... 


Suijccis oj Aels Repealed in 
part. 

Repealing several acts sol 
far as they inflict capital I 
punishments, • 

Giving clergy in certain lar-1 
cenies, . . *. ■! 

Giving clergy in certain fe-1 
Jonies, on' convictions un¬ 
der the 9th of G. J, and 
the 27th G. 2, 
Misdeincaners by factors, 
Sic. . . • . 


Clausen relating thereto in 
the new Acts. 

See the exception at the end 
of clause 1, of c. 27. 

7 & 8 G, 4, c. 28, s. 6 & 7, 


1,37. 



